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Business Development 


for 


Commercial Banks 
by Gould R. Kardashian 


N this book Mr. Kardashian, who is a commercial 

banker, gives specific information on how to or- 
ganize a bank’s sales department and how to select 
its operating head; how to recruit and train its staff; 
how to constantly improve the quality of its selling 
effort and how to adapt its program to various stages 
in the business cycle. 


While this book was written with the metropolitan 
bank in mind it should be of equal value to the 
smaller bank for even the smaller banks, while they 
may not be big enough for a special selling depart- 
ment, still have to sell their services and should be 
thoroughly familiar with the principles involved 
in bank selling. 


The author has been studying this problem for a 

long time. Not only has he had a great deal of per- 

- sonal experience in this type of work but has dis- 

cussed the problems involved with many of the most 
successful specialists in this field. 
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Texas Bank Board Rules Against Bank 
Affiliations 


The Texas State Banking Board has ruled that under the 
provision of the Texas Constitution prohibiting branch bank- 
ing the operation of an affiliated bank dominated and con- 
trolled by another bank is unlawful. The opinion resulted from 
the denial of a charter to the proposed Inwood State Bank of 
Dallas, 51% of whose stock would be owned indirectly by the 
stockholders of the Mercantile National Bank of Dallas. 


The opinion of the. board stated in part: 


Along with other evidence offered by applicants at the hearing held 
on the 7th day of May, 1952. it was revealed that 49% of the capital 
stock of the proposed Inwood State Bank would be sold to private in- 
dividuals, but that 51% of the stock would be owned by The Equitable 
Company of Texas, a corporation whose entire capital stock is owned 
by the stockholders of the Mercantile National Bank at Dallas. No 
certificates of stock are in fact issued by The Equitable Company of 
Texas, but the shares of said corporation are held by three trustees who 
are officers and directors of the Mercantile National Bank at Dallas, 
and these trustees exercise full voting power and control of The Equi- 
table Company of Texas and would exercise full voting power and con- 
trol of the 51% stock ownership in the proposed Inwood State Bank. 
The stockholders in the Mercantile National Bank at Dallas own stock 
in The Equitable Company of Texas in proportion to their stock own- 
ership in the Mercantile National Bank at Dallas, and in the event a 
stockholder in the Mercantile National Bank at Dallas sells his bank 
stock his interest and ownership in The Equitable Company of Texas 
passes at the same time to the person buying his stock in the Mercan- 
tile National Bank at Dallas. 


61 








62 THE BANKING LAW JOURNAL 


Article 342-903, V. C. S. provides: 


“No state, national or private bank shall engage in business 
in more than one place, maintain any branch office, or cash 
checks or receive deposits except in its own banking house.” 


The constitutional provision, Article XVI, Section 16, authorizing 
banking corporations provides that 


“Such body corporate shall not be authorized to engage in 
business at more than one place which shall be designated in 
its charter.” 


The evidence adduced at the hearing on the 18th and 19th days 
of September, 1952, establishes that the Mercantile Bank group and 
the other affiliate bank groups in Dallas County are organized in a 
substantially identical manner, namely, by means of a holding com- 
pany, all of the shares of which are placed in trust for the benefit of 
the shareholders of the largest bank in the group in proportion to the 
shareholder’s stock interest in said largest bank, the holding company 
in turn owning a controlling interest in the other banks within the 
group. The banks in McLennan County are affiliated in the same 
manner except that the majority stock interest in the smaller bank in 
each case is placed in trust with an individual or individuals who hold 
the same for the benefit of the shareholders of the larger bank in pro- 
portion to the shareholders’ interests in the larger bank. Under the trust 
arrangements in all instances the individual shareholder’s equitable 
interest in the holding company or in the smaller bank, as the case 
may be, is clearly and permanently separated and divorced from any 
and all individual control or power of disposition that would attach 
to such ownership if the trust were not in force. There are now and 
have been extensive interlocking personnel relationships between the 
several corporations composing each of the four groups in Dallas 
County. The key personnel of the Community State Bank and the 
Bellmead State Bank in McLennan County served, prior to the forma- 
tion of those banks, with The Citizens National Bank and The First 
National Bank of Waco, respectively. Extensive exchange of busi- 
ness and services between the several corporations in each of the four 
bank groups in Dallas County and the personnel thereof, and between 
the several corporations in each of the two affiliate arrangements in 
McLennan County and the personnel thereof, have taken place in the 
past and continue to occur, including, among other things, contribu- 
tions by one corporation to the capital or surplus of another, business 
relating to reserve deposits, participation loans, investments, and col- 
lections for affiliate institutions, which transactions in nature and 
number exceed comparable transactions between ordinary correspond- 
ent banking institutions. There is a uniform joint use of physical facili- 
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ties between the largest bank and the holding company in each of the 
four bank groups in Dallas County. In some instances advertising and 
publicity has been devoted to the theme that the affiliated corpora- 
tions are units of a single business enterprise. Although the affiliated 
banking institutions in Dallas and in McLennan Counties do not com- 
pete with affiliate institutions to quite the same degree that each of 
them competes with non-affiliate banks, yet it is undisputed that all 
affiliate banks in Dallas County and in McLennan County are, as a 
matter of fact, in competition with all other banks affiliated with them. 


The Equitable Company of Texas, First National Securities Com- 
pany, and Republic National Company are Texas corporations char- 
tered by authority of Article 1303b of Vernon’s Civil Statutes of 
Texas which provides in part that 


“A private corporation may be formed for any one or more 
of the following purposes, without banking or insurance privi- 
leges: . . . to subscribe for, purchase, invest in, hold, own, assign, 
pledge and otherwise deal in and dispose of shares of capital 
stocks . . . of foreign or domestic corporations not competing 
with each other in the same line of business; . . .” 


The United States Bond & Mortgage Company is a Texas corpora- 
tion chartered by authority of Article 1302 (48) of Vernon’s Civil 
Statutes of Texas which provides that 


“The purposes for which private corporations may be 
formed are: 


“48. To accumulate and lend money without banking or 
discounting privileges;” 


Based upon the above and upon all the evidence adduced at the 
hearings aforesaid, IT IS THE OPINION AND DECISION OF THE 
STATE BANKING BOARD that: 


1. The affiliate banking organization created by Mercantile Na- 
tional Bank at Dallas, through its holding company, The Equitable 
Company of Texas, its affiliates, Grand Avenue State Bank and Gar- 
land State Bank, and its proposed affiliate, Inwood State Bank, is so 
organized and operated that the affiliate banks are subject to the 
domination and control of the Mercantile National Bank and are in 
fact dominated and controlled in their policies and operations by the 
officers of the Mercantile National Bank within the meaning and pro- 
hibition of Article XVI, Section 16 of the Texas Constitution and 
Article 342-903 of Vernon’s Civil Statutes of Texas which prohibit 
banks engaging in business at more than one place. 
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2. The Equitable Company of Texas is exercising, and by the 
original Inwood application is attempting to further exercise, powers 
not conferred upon it under its charter in that said corporation owns 
and otherwise deals in capital stocks of two or more corporations com- 
peting with each other in the banking business contrary to Article 
1303b, V. C. S. 

3. For the reasons above stated, the original charter application 
of Inwood State Bank should be in all things denied. The “amended” 
application for an Inwood State Bank charter, which eliminates all 
affiliation for connection with the Mercantile National Bank at Dallas, 
should be considered as a new and separate application. 

4. The other affiliate bank groups in Dallas and McLennan Coun- 
ties examined and referred to at the hearings aforesaid are organized 
and operating in violation of Article XVI, Section 16 of the Texas 
Constitution in the same respects as the Mercantile National Bank 
affiliate organization, and the Dallas County holding companies exam- 
ined and referred to herein are likewise exercising powers contrary to 
Article 1303b, V. C. S. or Article 1302 (48), V. C. S. 

5. The evidence does not indicate any bad faith or any intentional 
scheme or desire to circumvent the law or the Texas Constitution by 
the officers and directors of the banking institutions and groups re- 
ferred to in this opinion, and for that reason all of such institutions 
should be given an opportunity to comply with the law before other 
action is taken by the Banking Commissioner or the Attorney General 
with respect thereto. 


ACCORDINGLY, the original application for charter of Inwood 
State Bank is in all things denied, and the State Banking Commis- 
sioner, in the exercise of powers conferred upon him by the Texas 
Banking Code of 1943 and other applicable statutes, is requested to 
make this opinion known to all of the banking groups referred to herein 
and to all other affiliate banking groups which may be shown by his 
investigation to be organized and operating in a similar manner within 
the State of Texas, and that such institutions and groups be given an 
opportunity to comply with the law before further action is instituted 
by the State Banking Commissioner or the Attorney General. 

Done this the 26th day of November, A. D. 1952. 


/s/ Jesse James 
State Treasurer 
/s/ Price Daniel 


Attorney General of Texas 
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Banking Commissioner of Texas 


Members of State Banking Board 


The opinion of Price Daniel, the Attorney General of 
Texas further discusses the legal problem in part as follows: 


Applicants ably argue that the Inwood State Bank would not be a 
branch bank within the meaning of Texas statutes or the generally used 
definition of the term “branch bank.” They cite an abundance of au- 
thority for the proposition that a branch bank is a mere office, instru- 
mentality or agency of the principal bank, a part of the same legal en- 
tity, and that a separately incorporated banking institution is not a 
branch bank. Daniel v. Best, 224 Iowa 1248, 279 N. W. 374 (1938); 
Anderson v. Fed. Res. Bank, 69 F. 2d 319 (5th Cir. 1934) ; Worth v. Bank 
of Hanover, 122 N. C. 397, 29 S. E. 775 (1898); Merchants Bank v. 
Farmer, 43 Mo. 214 (1869); Farmers Bank v. Garten, 34 Mo. 119 (1863) ; 
Webb v. Bank of Cape Fear, 50 N. C. 288 (1858) ; Stickney v. Marshall, 
6 Ill. 672° (1844); 2 Zollman, Banks and Banking (1936) § 1296; 30 
A. L. R. 927 (1924), 50 A. L. R. 1340 (1927), 186 A. L. R. 471 (1942); 
12 U. S. C. § 264 (C); and Revised Statutes of the United States 
§ 5155 (F). 


Individuals are not prohibited from owning stock in more than one 
bank in Texas. Neither is there a prohibition against bank stockholders 
owning stock in a holding company which in turn owns controlling in- 
terest in another bank. If the only affiliation between separate Texas 
banks is ownership of the majority stock in each bank by the same per- 
sons, directly or through trustees or a holding company, we do not be- 
lieve that this alone would constitute a violation of Article XVI, Section 
16. This has been the extent of the affiliation usually revealed to the 
Board in its consideration of applications for affiliate charters. If, after 
hearing and considering all of the evidence, you find that this is the ex- 
tent of the affiliation between Mercantile National Bank and Inwood 
State Bank and that the relation and operations are not so arranged as 
to give the existing bank domination and control of the business and 
operations of the affiliate bank, the Inwood charter would not be in vio- 
lation of Article XVI, Section 16. 


If, on the other hand, you find from the evidence that Inwood State 
Bank is merely being organized as an adjunct instrumentality or agency 
of the Mercantile National Bank, or that domination and control of the 
policies, operations or business of the affiliate bank will be exercised by 
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the officers and directors of Mercantile, issuance of the charter would be 
violative of Article XVI, Section 16. 


What distinguishes this case from others of like nature which have 
come before this Board is the evidence and allegations at the original 
hearing to the effect that this charter is being sponsored by Mercantile 
National Bank for the purpose of engaging in the banking business 
through an affiliate bank and that the control and operation of an af- 
filiate bank under these circumstances amounts to engaging in the bank- 
ing business at more than one place. Added to the allegations of the op- 
posing Love Field State Bank, we have a statement of the result of the 
affiliate arrangement made by attorney for applicants in his letter of 
January 23 to Mr. Albert C. Armstrong, as follows: 


“By this means the national bank mentioned {Mercantile} will 
be in a position to guide and control the policies and operations of 
the newly organized state bank [Inwood}.” 


If it is in truth the purpose of this corporate arrangement and of this 
application to give Mercantile National Bank the “control of the policies 
and operations of the newly organized bank,” it is obvious that the plan 
violates the spirit and the intent of the constitutional prohibition, Article 
XVI, Section 16. A corporation cannot do indirectly what it is prohibited 
by law from doing directly. It cannot circumvent the public policy ex- 
pressed in the State Constitution through establishment of separate 
corporate entities. In such cases corporate entities may be disregarded. 


Illinois also has a provision prohibiting branch banking, 
however the Attorney General there ruled last July that a trust 
organized by the controlling management interests of the Com- 
mercial National Bank of Peoria to own and control a new 
State bank was not unlawful. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





ne dbdab .. 


Bank’s Deal With Check Kiters After 
Discovery of Loss Causes Forfeiture 
of Insurance Claim 


As a result of a check kiting scheme an Indiana bank was 
defrauded of $19,650 on two bad checks. The two checks were 
returned for lack of funds in September of 1948. Although 
the bank was protected by a blanket bond with the American 
Surety Company of New York insuring against loss on ac- 
count of false pretenses, no claim was made on the bond nor 
was notice given of the loss until June of 1949. The explana- 
tion for the failure to take immediate action was the fact that 
after the loss the check kiters had agreed to repay the bank in 
full, but finaliy defaulted on the installments agreed upon. 

The court ruled that the bank was not entitled to recover 
on the blanket bond since it had not given notice of the loss 
within a reasonable time as required by the provisions of the 
bond. Muncie Banking Co. v. American Surety Company of 
New York, U. S. Court of Appeals, Seventh Circuit, 200 
F.2d 115. The opinion of the court is as follows: 


SWAIM, C. J.—The plaintiff, Munice Banking Company, brought 
this action on a banker’s blanket bond issued to it by the defendant, 
American Surety Company of New York, claiming that by cashing two 
checks on September 7, 1948, and September 13, 1948, respectively, the 
plaintiff had sustained a loss in the amount of $19,650.00 on account of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $734. 
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“false pretenses” within the meaning of the bond. The complaint also 
alleged that: “Plaintiff has done and performed all the conditions and 
requirements of said contract on its part to be performed.” A copy of 
the bond was filed as an exhibit to and made a part of the complaint. 

This bond insuring the plaintiff against loss was expressly made 
subject to the following condition and limitation: 


“The Insured shall give to the Underwriter written notice of any 
loss hereunder within a reasonable time after the Insured shall learn 
of such loss, and within one hundred and twenty days after learning 
of such loss shall file with the Underwriter an itemized proof of 


claim duly sworn to.” 


The defendant answered that it did not receive notice of the alleged 
loss until June 28, 1949, and that the proof of claim was not filed until 
August 26, 1949. The answer said that the notice of loss was not given 
within a reasonable time after the plaintiff learned of the loss and that 
the verified itemized proof of claim was not filed with the defendant 
within 120 days after knowledge of the loss had come to the plaintiff. 

The plaintiff is a private bank, wholly owned by Oliver W. Storer, 
with its principal office and banking house in Munice, Indiana, and with 
a branch office and bank in Eaton, a small town located a few miles 
north of Muncie. At the time of the transactions here involved J. M. 
Hendricks was, and had been for several years, a resident of Eaton. 
Hendricks was engaged in the business of buying at auction automobiles 
which he then sold in his places of business at Muncie and also at 
Eaton. Vernon Taylor was a resident of Eaton and was engaged in the 
used car business with Hendricks. To secure the necessary cash to buy 
cars at auction these two men conceived and operated a scheme of 
kiting their personal worthless checks. To carry out their scheme 
Taylor opened an individual checking account in the Yorktown State 
Bank which was located a short distance west of Muncie. On this 
account Taylor drew checks to Hendricks for more than the balance in 
the account. Hendricks would then endorse the checks back to Taylor 
who would take the checks to plaintiffs Eaton branch, where Hendricks 
was a depositor and customer, and would then exchange them for 
cashier’s checks payable to Hendricks. Hendricks then endorsed the 
cashier’s checks to Taylor who finally took them to the plaintiff's bank 
in Muncie to which he endorsed them and exchanged them for currency. 
In the meantime, plaintiff's Eaton branch would send Taylor’s checks 
through the Merchants National Bank of Muncie or through the Con- 
tinental Illinois National Bank and Trust Company of Chicago for 
collection. It would be from three to six days before these checks drawn 
by Taylor would finally be returned to the Yorktown State Bank for 
collection. 
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In this interval of time Taylor and Hendricks were able to procure 
cash, by the sale of the automobiles or otherwise, in sufficient amounts 
to cover the checks. They were able to do this until the check dated 
September 7, 1948, was returned to the Yorktown State Bank. From 
December 5, 1947, to September 7, 1948, they handled and procured 
cash in this manner on 206 checks which totaled in amount $1,228,946.51. 
Between September 7, 1948, and September 13, 1948, Taylor and Hen- 
dricks by such manipulation of checks received from the plaintiff a total 
sum of $19,650.00 on the two above mentioned checks drawn by Taylor 
on his Yorktown State Bank account. There were insufficient funds in 
said account to cover these checks when they were drawn and also 
insufficient funds to pay the checks when they were returned for col- 
lection. 


Plaintiff was informed on September 11, 1948, by telegram from the 
Continental Bank in Chicago, through which the first of these two 
checks had been sent for collection, that the check had not been paid. 
Plaintiff's Eaton branch advised Taylor that the check had been dis- 
honored but was induced by Taylor, on his representation that the check 
was “all right,” to send it through again for collection. On September 
16, 1948, when the check reached the Yorktown Bank the second time, 
Taylor’s account showed a balance of only $8.93. The second check 
was never presented to the Yorktown Bank because the plaintiff learned 
from that bank that there were insufficient funds in Taylor’s account 
to cover it. 


Storer, the owner of the plaintiff bank, had personal knowledge of 
the non-payment of these two checks not later than September 16, 1948. 
Shortly after this time Storer demanded payment of the checks from 
Hendricks and Taylor and they agreed to repay the amount in full. 
On September 26, 1948, Hendricks and Taylor started to make instal- 
ment payments and continued to make payments until January 19, 1949. 
During that period they had repaid the sum of $1,970.00. After January 
19th they made no further payments. On May 17, 1949, the plaintiff 
filed an action on these checks against Taylor and Hendricks in the 
Delaware Superior Court of Delaware County, Indiana. 


The first notice of this loss to the defendant was by a letter from 
the plaintiff’s attorneys dated June 27, 1949, more than nine months 
after Storer had learned of the loss. Approximately two months after 
the notice of loss the plaintiff filed its verified itemized proof of claim. 
No reason was assigned by the plaintiff for the long delay in giving the 
notice and in filing the proof of loss. 


The District Court found that the first notice of loss, given to the 
defendant on June 28, 1949, was not given “within a reasonable time” 
after the plaintiff learned of the loss and the court also held that the 
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giving of notice within a reasonable time was a condition precedent to 
the liability of the defendant. 

The plaintiff alleged in its complaint that it had “done and per- 
formed all of the conditions and requirements of said contract on its 
part to be performed.” In its brief plaintiff admits that it had the 
burden of proving this. In its brief plaintiff also admits that the “giving 
of notice within a reasonable time is a condition precedent to recovery.” 
But the plaintiff says “the only real question here is whether a reason- 
able notice was given.” , 

We find some assistance in interpreting the words “reasonable notice,” 
as used in this policy, in the paragraph of the policy entitled “Loss— 
Notice—Proof.” It is there first provided that the insured shall give 
notice of any loss within a reasonable time and, second, that the insured 
shall file the verified itemized proof of claim within 120 days after the 
loss. It seems logical to assume that the parties here intended that the 
notice should be given prior to the time the proof of claim was filed and 
that the “reasonable time” within which the notice should be given was, 
therefore, at most, something less than the 120 days allowed by this 
paragraph of the policy for filing the proof of claim. 

Many Indiana decisions in interpreting “reasonable time” for filing 
notice of loss have considered the attendant circumstances relevant in 
determining whether the notice had been filed within a reasonable time. 
In Railway Passenger Assurance Co. of Hartford v. Burwell, 44 Ind. 460, 
a disability insurance contract calling for immediate notice of an acci- 
dent was held to require notice “only within a reasonable time under 
the attending circumstances.” There the insured and the agent of the 
insurer resided in the same city. The complaint alleged that notice of 
the accident had been given within five days. The court held, 44 Ind. 
page 464, that the complaint was defective “for the want of earlier notice 
of the happening of the accident or the averment of some legal and 
proper excuse for not having given the notice sooner.” The court there 
pointed out why it was important that the insurance company should 
be notified promptly. In Pickel v. Phenix Ins. Co., 119 Ind. 291, 300- 
301, 21 N.E. 898, the court, in an action on a fire insurance policy, also 
held that the policy required notice of the loss within a reasonable time 
and that an unexplained delay of 50 days in giving such notice was 
unreasonable. In Knight & Jilson Co. v. Castle, 172 Ind. 97, 105, 87 
N.E. 976, 979, 27 L.R.A.,N.S., 573, in an action on a construction bond 
which required notice within ten days, it was held that such notice was 
“a condition precedent to a recovery, and compliance therewith must 
be averred and proved.” The Apellate Court of Indiana, in an action 
on a burglary policy which provided for immediate notice, held that 
notice within a reasonable time was required and that a complaint which 
failed to give the time of the notice was defective. There the court 
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said, $2 Ind. App. at page 452, 70 N. E. at page 168: “If the notice was 
given eight or nine months after the burglary—and we cannot presume, 
in aid of the pleading, that it was not so given, the notice was not 
within a reasonable time.” Fidelity & Casualty Co. v. Sanders, 32 
Ind.App. 448, 452, 70 N.E. 167. 


The appellant apparently contends that notice, no matter when 
given, is within a “reasonable time” if the insurer is not shown to have 
been prejudiced by the delay in giving the notice. To support this 
contention the plaintiff relies strongly on Insurance Company of North 
America v. Brim, 111 Ind. 281, 12 N.E. 315. The action there was on 
a fire insurance policy which called for immediate notice, interpreted 
by the Indiana court to require only reasonable notice. The insured 
gave notice 13 days after the fire. The court there, 111 Ind. at page 286, 
12 N.E. at page 317, pointed out that the purpose of the notice was to 
enable the insurance “company to take proper precautions for its own 
protection. The notice must be reasonable under all the circumstances.” 
The plaintiff relies principally on the statement in that case, 111 Ind. 
at page 287, 12 N.E. at page 318, that: “... since it does not appear 
that the company made any objection to the claim on account of the 
insufficiency of the notice, or that any detriment resulted to it on 
account of the delay, the notice was, under all the circumstances, reason- 
ably in time.” We think that the most that can be properly contended 
for from this language was that the court there considered prejudice 
as one of the circumstances which might be considered in determin- 
ing whether the notice was given within a reasonable time. In that case 
the court also said, 111 Ind. at page 285, 12 N. E. at page 317: “Some 
circumstances appeared in the evidence tending to show an excuse for 
not notifying the agent at an earlier period.” But the court there recog- 
nized that the failure to have given notice within a reasonable time 
would have been fatal to the plaintiff's case. The court said, 111 Ind. 
at page 287, 12 N. E. at page 318, “. . . if the notice had been unreason- 
ably delayed, without any circumstances of excuse, a failure to object 


to a notice given, after the right of action on the policy had expired, 
would not revive the right.” 


The plaintiff also cites Metropolitan Life Insurance Co. v. Peoples 
Trust Co., 177 Ind. 578, 98 N. E. 513, 41 L. R.A., N. S., 285, which in- 
volved an action by an administrator on a life insurance policy. In that 
case the policy fixed no time for filing proofs of death. The court there 
said, 177 Ind. at page 584, 98 N. E. at page 515: “Under the allegations 
of the second paragraph of complaint, neither appellee (the administra- 
tor) nor any one of the ultimate beneficiaries had any knowledge of the 
fact of the existence of the policy until a few days before proofs were 
made. We think the circumstances here alleged excused the long delay.” 
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London Guarantee & Accident Co. v. Siwy, 35 Ind. App. 340, 66 N. E. 
481, 483, was also cited by the plaintiff. That case involved an employ- 
ers liability policy insuring the employer's liability for injuries to em- 
ployees. The policy provided for immediate notice to the company of 
the occurrence of an accident and also of any claim on account of an 
accident. The insurer was notified of the accident there involved the 
day following its occurrence but the insured failed to notify the com- 
pany of an action against it arising out of this accident until three 
months after the action was filed. The court held that the notice of the 
claim on account of the accident had not been given within a reasonable 
time. The court there also pointed out the importance of the insurer 
having prompt notice of such a claim in order to enable it to assume 
the defense of any action filed and to attempt to negotiate a settlement 
of the claim with the insured or with the injured employee. After point- 
ing out the vital importance of prompt notice the court said: “No suf- 
ficient excuse is shown by the evidence why such notice was not given.” 


The plaintiff attempts to distinguish the authorities on which the 
defendant relies on the ground that they, for the most part, “dealt with 
fire, burglary and personal injury insurance, in each of which anything 
other than a prompt notice is bound to be incurably prejudicial.” It 
would seem to us that prompt notice in the instant case was equally, 
if not more, important than in the fire, burglary and personal injury 
cases. Here Hendricks and Taylor were engaged in an established auto- 
mobile business. They had two places where they were selling the auto- 
mobiles which they had bought at auction for cash. We must therefore, 
assume that they owned the automobiles which, they had bought and 
paid for and which they had not sold. In securing cash on the two 
checks here in question Hendricks and Taylor perpetrated a criminal 
fraud on the plaintiff. During the ensuing four months the plaintiff was 
able to collect from them sums totaling only $1,970.00 to apply against 
the loss. The payments they made very probably represented only a 
portion of the proceeds of their sales of automobiles during that period. 
These men were customers of the plaintiff bank. They had had numer- 
ous business dealings with the plaintiff. If the defendant, a stranger to 
these two men, had been given prompt notice of the claim and had been 
able to step into the picture shortly after the loss occurred it could have 
chosen the course to pursue in attempting to secure repayment. In such 
a case as this a stranger experienced in such matters might have been 
much more likely to have succeeded in enforcing collection than the 
plaintiff, the friendly banker of these two men. With the defendant 
active in the matter Hendricks and Taylor would have been given less 
opportunity to conceal or to dispose of whatever assets they then had. 
But whatever may have been the actual outcome had the defendant 
been given reasonable notice and the opportunity to attempt to recoup 
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the loss is immaterial. Defendant had agreed to insure such losses only 
on the condition that it be given reasonable notice and the right to try 
to protect itself. As the Supreme Court of Indiana said in Knight & 
Jillson Co. v. Castle, 172 Ind. 97, 108, 87 N. E. 976, 980: 


“Here the surety company has imposed conditions of its lia- 
bility which are not unreasonable, but are for its protection, and, 
we must presume, adapted for a lawful end; and we cannot make 
a new contract for the parties, or extend the liability of one or the 
rights of the other, and one of these conditions is that it shall be 
given ‘notice of any act which may involve a loss. . . for which 
the surety is responsible hereunder, within ten days after the oc- 
currence of the act’... If, therefore, appellant seeks to avail itself 
of the provisions of the bond, it must do so on the conditions 
imposed.” 


We think that under the circumstances disclosed in this case, where 
there was no attempt to explain or to excuse the long delay, the District 
Court was clearly right in holding that the notice given by the insured 
nine months and twelve days after learning of the loss was not given 
within the reasonable time required by the insurance contract. 


Having so held on this question, it is unnecessary for us to consider 
the other points urged by the plaintiff. 


The judgment of the District Court is 
Affirmed. 


Erasure of Alteration of Note Did Not 
Restore Validity 


The words “with interest’ were written on a promissory 
note but were subsequently erased. In a suit on the note the 
court ruled that if the words were written on the note by the 
holder after execution and delivery of the instrument there 
would be a material alteration which would render the note 
void. The later erasure of the notation did not restore validity 
to the note. Scribner v. Cyr, Supreme Judicial Court of 
Maine, 93 A.2d 126. 


NOTE—For similar decisions see B. L. J Digest (Fifth Edition) §68. 
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Trust Receipt Did Not Cover Goods 
Substituted for Original Security 


One Yost was engaged in the business of selling electrical 
appliances. Lacking sufficient capital to purchase his inventory 
for cash Yost’s practice was to place orders with a manu- 
facturer or wholesaler for the goods he desired. The manu- 
facturer or wholesaler then communicated with the bank which 
authorized the manufacturer to sell and deliver specified 
quantities of goods to Yost, on the credit of the bank. When 
the goods arrived, it was Yost’s practice to execute and deliver 
to the bank a trust receipt which “designated” the goods re- 
ceived. Under the Uniform Trust Receipts Act, in force in 
Maryland, and many other states, the execution and delivery 
of a trust receipt gives the creditor a valid security for the 
goods designated in the instrument. In most states, including 
Maryland, there is no requirement that the trust receipts 
themselves be recorded. 


However, it is required in Maryland, when financing is 
to be accomplished on trust receipts, that notice of the agree- 
ment must be placed on file with the Maryland State Tax 
Commission. Thus the Uniform Trust Receipts Act is more 
liberal than most laws requiring the filing of security instru- 
ments in that an executed and delivered trust receipt is valid 
provided the above general statement of intention to finance 
on the basis of trust receipts is recorded, within 80 days of the 
first extension of credit. 


In the present case, by inadvertance or inattention, the 
bank was unable to produce executed trust receipts with 
respect to some of the articles which it sought to reclaim upon 
the insolvency of Yost. The absence of the trust receipts 
designating goods actually purchased on credit extended by 
the bank was explained on the ground that frequently the 
manufacturer or wholesaler shipped substitutions when mer- 
chandise was returned by Yost as being defective. After such 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1562. 
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a transaction occurred the parties neglected to execute and 
deliver a new trust receipt. 


The court ruled that the bank was not entitled to reclaim 
the goods in question since it was held that the security of the 
lender under the Uniform Trust Receipts Act was limited 
to cases where the lien of the lender was actually evidenced 
by a signed writing. In re Yost, United States District Court, 
Maryland, 107 F. Supp. 482. The opinion of the court is as 
follows: 


CHESNUT, D. J.—In this case the Redisco Corporation, a finance 
company, has petitioned for review of the order of the Referee. The 
case presents for consideration the comparatively new form of financing 
regulated by the so-called Uniform Trust Receipts Act which was 
adopted in Maryland by chapter 268 of the Acts of 1941 and is codified 
as Article 95% of Flack’s Maryland Annotated Code, Supplemental 
Edition of 1947. Counsel state that there are no Maryland decisions 
under this new Act which, however, it appears had been adopted by 
29 States by 1951. The Act may also be found in Uniform Laws An- 
notated, 9a Miscellaneous, pages 284 to 317, with annotations as to the 
several sections and with an explanation of its purpose by the National 
Conference of Commissioners on Uniform State Laws in 1933 (see 
pp. 274-283). 


The question presently presented arose in the administration of the 
bankrupt estate of the copartnership of Yost, Sr., and Yost, Jr., who 
were engaged in the business of selling electronic articles including, 
among other things, refrigerators. The Redisco Corporation filed a peti- 
tion for reclamation of certain refrigerators, asserting that they held 
valid security liens thereon or were otherwise entitled thereto. This 
petition was resisted by the Trustee in bankruptcy and as a result of a 
hearing and the taking of testimony the Referee determined that articles 
of the value of about $5,000 were properly recoverable by the Redisco 
Corporation but that other articles of the value of about $4,000 were 
not so recoverable. He therefore passed his orders dated June 18 and 
July 12, 1952, to that effect and this petition for review has resulted. 
The case has been fully argued by counsel on both sides with helpful 
briefs supplied to the court, and my conclusion after consideration of 
the matter is that the order of the Referee must be and hereby is affirmed. 


The Referee’s order to the extent that it denied the petition for 
reclamation was based on the facts that as to certain of the articles 
claimed by Redisco no trust receipts had been executed or delivered by 
the bankrupt to Redisco. And as to the other articles, the return of 
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which was denied, Redisco held no trust receipts designating them al- 
though Redisco claimed that these other articles had been substituted 
for articles which had themselves originally been covered by trust receipts. 


Counsel have not been able to find or cite any judicial decisions 
dealing with the points here presented under the Uniform Trust Receipts 
Act. It is necessary, therefore, to briefly state the main purposes of the 
Trust Receipts Act of Maryland as found in the statute which covers 
about 10 pages of closely printed matter with many sections and sub-~ 
sections. In general the scheme of the Act is that if a trader desires to 
finance the purchase of stock in trade he may enter into an arrangement 
with a finance company and file a statement of the making of such 
agreement with the State Tax Commission of Maryland. The filing and 
recording of this agreement and the form thereof is provided for by 
section 13 of the Act. The form and contents is extremely general in 
nature, is titled “Trust Receipt Financing” and recites in a few lines 
only the name of the entruster (the finance company), the place of its 
business, that it expected to be engaged in financing under trust receipt 
transactions, the acquisition by the trustee (the dealer) with designa- 
tion of its place of business and the statement signed by the finance 
company as entruster and the dealer as trustee. The only required de- 
scription of the goods so to be financially dealt in is by naming the gen- 
eral character or kind of goods such as “coffee, silk, automobiles or the 
like.” In the instant case the type of goods referred to by the statement 
filed with the State Tax Commission by the Redisco Corporation as en- 
truster and the bankrupt as trustee was “household and commercial 
appliances.” 


What occurs in actual business practice, as I have been able to gather 
it from the papers in the case and the arguments of counsel, at least with 
respect to the particular case, is this. A dealer without sufficient capital 
to pay for goods directly, as for instance electric refrigerators, places 
an order with a manufacturer or wholesaler for such goods as he desires. 
Then the manufacturer or wholesaler communicates with the finance 
company named by the dealer who in turn authorizes the manufacturer 
to sell and deliver specified quantities of goods to the dealer on the 
credit or guarantee of payment by the finance company. Then when 
the goods are delivered by the manufacturer to the dealer the latter as 
trustee executes a writing called a trust receipt which must “designate” 
the goods covered by the receipt. The act provides that when all these 
provisions have been complied with the finance company (Redisco in 
this case) has a valid security for the goods designated in the trust 
receipt which is delivered to and held by it and which is enforceable 
by it against the goods themselves as against, for instance, a trustee in 
bankruptcy. The agreement between the finance company and the 
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dealer also, I understand, generally provides that the dealer must pay 
the finance company initially at least ten per cent of the invoice value 
of the goods from the manufacturer, and as between the parties at least 
the dealer is not at liberty to sell the goods except at a specified mini- 
mum price. 


I think it is quite important to note that the trust receipts them- 
selves are not required to be recorded or in any way actually or construc- 
tively brought to the notice of general creditors of the trader except in 
so far as such general creditors receive constructive notice that there is 
an outstanding trust receipt agreement on file with the State Tax Com- 
mission of Maryland. Presumably in Maryland such filing with the 
State Tax Commission at Annapolis is good constructive notice to any 
creditor anywhere in the State of Maryland. This varies from similar 
constructive notice provisions with regard to chattel mortgages and re- 
tention of title under conditional sales agreements which ordinarily must 
be recorded in some particular county, as for instance where the mott- 
gagor or vendee resides. It may also be noted that after the making of 
such a general agreement between the dealer and the finance company 
the latter is protected by trust receipts if given for thirty days before 
the filed general statement is recorded. I mention these matters only 
to indicate what would seem to be very great liberality in favor of this 
type of financing by finance companies. As the Act has been adopted 
by so many States it is a reasonable assumption that it has received 
general approval. 


As I understand the particular transaction, the articles are sold by 
the manufacturer or wholesaler to the dealer who gets a good title thereto 
subject only to the secured interest therein in favor of the finance com- 
pany when, but only when, the trust receipts are actually executed by 
the dealer. 


In the instant case by inadvertence or inattention or otherwise, the 
finance company was unable to produce or show the existence of any 
executed trust receipt with respect to some of the articles which it 
sought to reclaim. As to other articles not successfully reclaimed, the 
finance company had certain trust receipts which, however, did not 
properly designate the particular articles of goods which were sought 
to be reclaimed, the contention by the finance company being that the 
goods properly described in the receipts where for some reason not to 
be found in the possession of the bankrupt but that other articles of the 
same general nature, and possibly of the same general value but with 
different particular designation or identification, had been substituted 
for the originals. To explain this Redisco offered testimony that such 
substitutions were made at times by reason of the return by the bank- 
rupt of defective merchandise which had been replaced with other mer- 
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chandise of the same class by the manufacturer or wholesaler from 
whom it had been ordered; but that the replaced merchandise had a 
different serial number such as for instance the motor number on an 
automobile which serves to designate it from other automobiles of the 
same make and model. 

The Trustee in Bankruptcy seemingly relies upon section 60, sub. a 
(2, 6), as amended in 1950. See 11 U.S. C. A. § 96, sub. a(2, 6). In 
Coin Machine Acceptance Corp. v. O’Donnell, Trustee, 4 Cir., 192 F.. 
2d 773, the court held that section 60, sub. a(1, 2) of the Bankruptcy 
Act, as amended in 1950 did not have the effect of invalidating the title 
of a finance company holding trust receipts where the Trust Receipts 
Act had been complied with. I note that in the opinion in the case, 
192 F. 2d at page 774, it was stated that the trust receipts were “duly 
executed and recorded pursuant to the Uniform Trust Receipts Act, 
which has been adopted in Virginia.” As previously stated, in the in- 
stant case the trust receipts were not recorded and it appears that un- 
der the Trust Receipts Act they are not required to be recorded, al- 
though the general statement of agreement heretofore referred to must 
be recorded. Of course if the trust receipts themselves were recorded 
they would be constructive notice to general creditors as in the case of 
chattel mortgages or conditional sales agreements. Counsel in the in- 
stant case states that in inquiry from counsel in the Coin Machine 
Acceptance case, supra, he was informed that there was no question in 
the latter case that although the trust receipts themselves had not been 
recorded, the Trust Receipts Act had in the particular case been fully 
complied with. The contention of the Trustee in bankruptcy here is that 
as there were no trust receipts held by the finance company properly 
describing the articles sought to be reclaimed, the Act had not here 
been complied with. 


The production of a trust receipt or a writing promising to give it 
is an essential feature of the Act to protect the entruster against lien 
creditors such as a Trustee in Bankruptcy. This is made clear by the 
explanatory statement of the National Conference of Commissioners in 
section F(4) (see p. 282) of Uniform Laws Annotated, 9 (a) -Miscella- 
neous, which, under the heading “What the Act does for Creditors (Lien 
Creditors and General Creditors) of the Trustee” says: 


“4. It requires trust receipt entrusters to have their rights 
evidenced by a signed writing. Sec. 2(1) (i) and (ii) and Sec. 
4(1).” 

And it will be noted that section 2(1) (i) provides that the delivery 
to the dealer “must be against the signing and delivery by the trustee 
of a writing designating goods, documents or instruments concerned, 
and reciting that a security interest therein remains in or will remain 
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in, or has passed to or will pass to, the entruster or (II) be pursuant to 
a prior or concurrent written and signed agreement of the trustee to 
give such a writing.” See also sec. 8 of the Act entitled “Validity 
Against Creditors.” As there were no trust receipts or executed writing 
held by Redisco properly designating the articles sought to be reclaimed, 
it seems to follow from the very provisions of the Act that the reclama- 
tion claim of Redisco in this case must fail. 

Counsel for Redisco submit some other contentions in support of 
its claim. With respect to the so-called substituted articles, not properly 
designated by a trust receipt or equivalent writing, counsel points to 
one of the printed provisions of some of the trust receipts held by 
Redisco which purports to give to the entruster a right of substitution. 
It is also contended that at the inception of the agreement between 
Redisco and the bankrupt a book of general instructions was given by 
Redisco to the bankrupt which outlined the general course of dealings; 
and it is argued from this that the bankrupt should be held to have 
thereby agreed to hold any substituted goods as secured to the entruster. 
But while such understandings or agreements may be valid as between 
the parties, I do not think they are a sufficient compliance with the 
requirements of the Acts as against creditors. 


Counsel for Redisco contends that the substituted articles were 
really of the same general kind and value as those for which they had 
been substituted and that therefore in equity the mere failure to cor- 
rectly designate them by a trust receipt should be disregarded as im- 
material. But counsel agree that there is no adjudication supporting 
such a contention and in view of the very meticulous provisions of the 
Act itself and the liberality of its provisions in favor of the entruster 
it was the view of the Referee, in which I concur, that there should not 
be further liberalization of the Act by judicial decision as against credi- 
tors without notice. The Act makes very simple requirements of the 
entruster to protect his interests. It seems only reasonable to require 
him to carefully comply with the provisions of the Act. Where substitu- 
tions of different articles are made he should have obtained a new trust 
receipt designating the substituted article. 


Another contention submitted by counsel for Redisco is that look- 
ing at the whole nature of the transaction, the delivery of the articles, 
whether original or substituted, should be treated as a “consignment” 
for sale only and thus protected against creditors. But I think this con- 
tention is not sound because it was not in-accordance with the intention 
of the parties who very clearly intended their actions to be governed by 
the Trust Receipts Act. 


For these reasons I have concluded, as I have said, that the order 
of the Referee should be and hereby is affirmed. 
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Bank Liable to Drawer Where President 
of Corporation Lacked Authority to 
Indorse Checks 


The drawee bank made payment of a check payable to a 
corporation. ‘The check had been indorsed on behalf of the 
corporation by its president, who diverted the funds to his, 
personal account. ‘The court ruled that a president of a cor- 
poration does not have the power to indorse checks by virtue 
of his office. ‘Therefore the drawee bank must restore to the 
drawer’s account the amount previously charged on payment 
of the check. Silver v. Commonwealth Trust Co., Hudson 
County Court, New Jersey, 92 A.2d 152. ‘The opinion of the 
court is as follows: 


DREWEN, J. C. C—Commonwealth Trust Company and the Trust 
Company of New Jersey, defendant banks, move for summary judgment 
against the plaintiff. Rule 3:56. The suit was brought originally against 
Commonwealth Trust Company on the ground that it had unlawfully 
charged plaintiff’s account with the sum of $5,000, the face amount of a 
check drawn by plaintiff to the order of Grantwood Electric, a corpora- 
tion, and delivered by him to one Eisenberg, for the payee. The check, 
in accordance with endorsements made by Eisenberg, was deposited by 
him in a trade name account of his own in the Trust Company of New 
Jersey. Through routine clearance it was presented to Commonwealth 
Trust as drawee and paid by it, the check being charged against plaintiff's 
account. Upon the bringing of plaintiff’s suit against it, Commonwealth 
Trust complained against the Trust Company of New Jersey as third- 
party defendant on the ground that the latter’s endorsement guaranteed 
the prior endorsements. The banks base their motion for summary 
judgment mainly upon the contention that Eisenberg’s authority as agent 
of the payee corporation to endorse as he did is sufficiently obvious to 
warrant the judgment sought. 

The facts appear to be undisputed. On or about August 1, 1951 
the check in question was presented by Eisenberg to the Trust Com- 
pany of New Jersey at its West New York Branch for deposit. As pre- 
sented it bore two endorsements, in Eisenberg’s handwriting, the first 
“Grantwood Elect,” a corporation, and the second “Grantwood Elect. 
App. Co.” The second endorsement is in the trade name of a business, 
hereinafter called the Appliance Company, then solely owned and con- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §872. 
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ducted by Eisenberg, who had an account in that name ai the branch 
where the check was presented. The bank accepted the check and it 
was deposited to the credit of Eisenberg’s trade name account. In a 
word, the instrument was one drawn for payment to a corporation and 
endorsed for deposit in a personal account. The corporation payee had 
no account with the Trust Company of New Jersey. Plaintiff alleges 
that no part of the check proceeds reached the corporation. 


The Trust Company of New Jersey does not contend that in making 
the deposit it inquired in any manner concerning the authenticity of the 
corporate endorsement. It does contend, by way of avoidance, that 
Eisenberg was competent as the corporate agent to endorse the check 
and to deposit it as he did. The merit of that contention is the subject 
of the motion. The law that is basic to the controversy is well estab- 
lished. “A bank which has dealings with a corporation must be assured 
that an officer, who endorses checks payable to the corporation, and 
receives from the bank the proceeds therefrom, has such authority.” 
Slavin v. Passaic National Bank & Trust Company, 114 N.J.L. 341, 176 
A. 339, 341 (E. & A. 1935). The same decision is authority for the 
doctrine that in paying to one other than the designated payee, without 
due inquiry, a bank disobeys the direction of its depositor and “for such 
failure must suffer the consequences.” It is further declared that “The 
law holds banks to a strict accountability” in this regard. Callaway v. 
Hamilton National Bank of Washington, 195 F.2d 556, 563 (D.C. Cir., 
1952); Singer Sewing Machine Company v. Citizens National Bank & 
Trust Company, 111 N.J.L. 199, 168 A. 32 (Sup.Ct.1933), affirmed 112 
N.J.L. 497, 171 A. 796 (E. & A. 1934); Wagner Trading Company v. 
Battery Park National Bank, 228 N.Y. 37, 126 N.E. 347, 9 A.L.R. 340 
(N.Y. 1920); Ward v. City Trust Company of N. Y., 192 N.Y. 61, 84 
N.E. 585 (N.Y.1908). It has been held that a bank’s acceptance of a 
check for deposit in a depositor’s account is equivalent to the cashing of 
the check for such depositor. Bryan v. First National Bank, 205 Pa. 7, 
54 A. 480 (Pa.1903); Teas v. Third National Bank & Trust Company, 
125 N.J. Eq. 224, 4 A.2d 64 (E. & A. 1939). In the last cited case the 
court says 125 N.J.Eq. at page 227, 4 A.2d at page 66 “There is no sub- 
stantial difference between an unauthorized endorsement and a forged 
endorsement, the result being the same in so far as concrns the passing 
of title.” Altogether, the decisions clearly evince a canon of discipline 
in the relation of banker and depositor that is founded upon necessity, 
and firmly established. The validity of this principle and its application 
to the case are not controverted by either defendant. 


Certain other pertinent rules of law are equally clear. They bear in 
general upon the Banks’ contention for Eisenberg’s agency. “A president 
of a corporation does not have, by virtue of holding the office of presi- 
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dent, any power to endorse checks, drafts, notes and other obligations 
payable to the corporation... Where a bank receives a check payable 
to a corporation and endorsed by the president so as to make it payable 
to himself, and the president deposits it in his personal account with the 
bank, the bank is chargeable with notice so as to put it on inquiry to 
determine whether the president of the corporation was authorized so 
to use its funds as against the corporation.” Dennis Metal Mfg. Co. v. 
Fidelity Union Trust Company, 99 N.J.L. 365, at page 368, 123 A. 614, 
at page 615 (Sup.Ct. 1924). See also Aerial League of America v. Air- 
craft Fireproofing Corporation, 97 N.J.L. 530, 117 A. 704 (E. & A. 1922); 
Economy Auto Supply Company v. Fidelity, etc., Company, 105 N.J.L. 
206, at pages 207-208, 144 A. 30 (E. & A. 1928); Slavin v. Passaic Na- 
tional Bank & Trust Company, supra. 


By what do the banks seek to induce the award of a summary judg- 
ment? Their argument for competency in the endorser to deal with the 
check as he did is based upon a somewhat complicated narrative of 
events and circumstances anterior to the check’s issuance. These things 
are all reported in the submitted depositions and apparently are not in 
dispute. 

Plaintiff is an attorney-at-law of this State. During the period that 
includes the relevant happenings he was Ejisenberg’s attorney and ren- 
dered him the legal services indicated. The Appliance Company had 
originally been a partnership, consisting of Eisenberg and one other. 
It operated a store and salesroom in Cliffside Park, Bergen County. It 
was a going concern when Eisenberg, in July 1949, caused the corpora- 
tion Grantwood Electric to be created. Plaintiff, as attorney, filed the 
document that made the corporate entity de jure, and the franchise tax 
was paid. Nothing more was done. The corporation has never had 
officers, directors or stockholders. No stock was ever issued or paid for. 
It has never held a meeting. Though it remained dormant, its name 
was prominently displayed on the Cliffside Park premises together with 
that of the partnership. The depositions leave no doubt that the plan 
was to transfer all partnership assets to the corporation. 


There is also in the pattern of circumstance another client of plaintiff, 
Comet Embroidery Company, a partnership of the two Goldstein 
brothers, hereinafter mentioned. In June 1951 Eisenberg informed the 
plaintiff that he had been given to understand that the Goldsteins might 
be available for a loan to him (Eisenberg) of a sum sufficient to enable 
him to acquire the partnership property. The loan was soon made. It 
was in the sum of $10,000, represented by plaintiff’s check, drawn on 
funds in his trust account in Commonwealth Trust Company, to the 
order of Eisenberg. In return for the check a note was given, payable 
to Nathan and Harry Goldstein, trading as Comet Embroidery Com- 








THE BANKING LAW JOURNAL 83 


pany. The makers of the note were the corporation Grantwood Electric, 
Eisenberg, and Gertrude, his wife. Eisenberg signed for the corporation 
as president. In addition to the note there was given to the lenders an 
agreement to pledge as security for its payment the corporate stock 
of Grantwood Electric, when issued. With $7,500 of the loan Eisenberg 
purchased his partner’s interest in the Appliance Company. The re- 
maining $2,500 he deposited in the Hudson Trust Company of Hoboken, 
in the account of the corporation, which he had opened there. In the 
opening of this account Hudson Trust Company required the usual 
corporate certificate designating the depository, and the persons author- 
ized to transact with it the corporation’s banking business. Such a 
certificate was furnished. In substance it purports to be a copy of a 
resolution, certified by Gertrude Eisenberg, as secretary, as having been 
adopted at a meeting of the board of directors held June 28, 1951. The 
persons therein named as authorized to deal with the bank are the said 
Eisenberg as president and the said Gertrude as secretary, it being 
further certified that these persons are “duly qualified and now acting” 
in their respective offices. We know from what has been already stated 
that the certificate was and is entirely baseless, its single verity being 
the statement that Grantwood Electric is a corporation of New Jersey. 
It does not appear that plaintiff had any knowledge of this certificate. 
Meanwhile the Appliance Company retained its assets and continued 
its business. The only change was a dissolution of the partnership, 
following which a new certificate of the same trade name was filed for 
Eisenberg alone. 


Within a short time Eisenberg applied to plaintiff for a second loan. 
It was obtained from the same source and perfected by the same method. 
The amount of it was $5,000, in the form of plaintiff's check drawn on 
trust funds and dated August 1, 1951. The check was drawn to the 
corporation. It is the check sub judice. The note given in return for it 
was the note of the corporation, signed by Eisenberg as president and 
endorsed by him personally. With the note there was executed and 
delivered, in the name of the corporation, a trust receipt covering speci- 
fied merchandise, probably the property of the Appliance Company. 
According to the terms of the trust receipt, as any item of the pledged 
merchandise was sold it was to be accounted for by a specified payment 
on the loan. The reason given by plaintiff for pledging the Appliance 
Company property was the plan by which all such property was soon 
to be transferred to the corporation, subject to the Appliance Com- 
pany’s liabilities. It is likely, I take it, that the trust receipt covered 
all merchandise on hand in the store and salesroom at Cliffside Park. 


It becomes important here to note that a similar pledge, upon similar 
terms, descriptively called in the depositions a “floor plan,” had pre- 
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viously been given by the Appliance Company to the Passaic National 
Bank, and that it was still in force when the second trust certificate was 
delivered by way of securing the second Goldstein loan. The depositions 
make it plain that it was this prior pledge that defeated the plan. 
Eisenberg testifies that he found it impossible to induce Passaic Na- 
tional Bank to consent to the transfer of the Appliance Company mer- 
chandise to the corporation, carrying with it the bank’s lien. Why this 
should have been so or why such transfer was necessary is not explained. 
Whether it would have helped matters does not concern us, but in the 
situation that developed the proceeds of every sale had to be appropri- ’ 
ated to the loan in whole or in substantial part, with the result that, 
lacking adequate capital, there was no way to prevent a liquidation of 
inventory without replenishment. Eisenberg was compelled to resort, 
as he frankly tells it, to the indiscriminate use of corporation and Ap- 
pliance Company checks. Checks to the corporation were endorsed by 
Eisenberg in the corporate name and deposited in the Appliance Com- 
pany account. He admits having done this repeatedly and identifies 
some of the checks. He says he had to do it in order to keep enough 
funds in the Appliance Company account to meet outstanding checks 
against it. What these outstanding checks were for he does not state, 
some of them possibly for payment to the Passaic National Bank; but 
he emphatically affirms his recognition that the procedure was wrong; 
and he accounts for the banks’ part in it by saying that they “just 
slipped up.” It might well be that Ejisenberg’s share in the instant 
transaction was a feature of the situation he describes. 

Although in the depositions the Goldstein loans are given some 
scrutiny, no point is made respecting a bonus or usury in any form. The 
very check in issue represents a loan; and the creditor hazard involved 
in the banking process through which the check was passed permeates 
and qualifies the whole problem. The protection of creditors is within 
the purview of the principle that is basic here, that is the principle which 
makes it the bank’s duty to pay out funds only to those directed. In 
Futurity Realty Corp. v. Passaic Nat. Bank & Trust Company, 2 NJ. 
Super. 175 at page 180, 62 A.2d 706, at page 708 (Ch. Div.1948) it is 
declared: “The rule that a corporation shall not give away its property 
is established for the benefit of creditors and stockholders. If creditors 
are not harmed, and all the stockholders consent, the transaction is not 
objectionable.” In decisions dealing with the problem of authority to 
dispose of corporate funds or equities, a common feature is the court’s 
preoccupation with the protection of creditors. Perkins v. Trinity Realty 
Co., 69 N.J.Eq. 723, at page 730, 61 A. 167 (Ch.1905), affirmed 71 NJ. 
Eq. 304, 71 A. 1135 (E. & A. 1906); Morse v. Metropolitan Steamship 
Co., 87 N.J.Eq. 217, at page 221, 100 A. 219 (Ch.1917), affirmed 88 
N.J.Eq. 325, 102 A. 524 (E. & A. 1917); Heidler v. Werner & Co., 97 
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N.J.Eq. 505, at page 507, 128 A. 237 (E. & A. 1925); National Bank of 
Republic v. Young, 41 N.J.Eq. 531, at page 535, 7 A. 488 (E. & A. 1886) ; 
National Trust Co. v. Miller, 33 N.J.Eq. 155, at page 162 (Ch. 1880); 
Demarest v. Spiral Riveted Tube Co., 71 NJ.L. 14, 58 A.161 (Sup.Ct. 
1904). True, the principle is not presently involved in an equity cause, 
yet the foregoing precedents do further clarify the principle’s full di- 
mension. 

Coming now to particulars, upon what, in all the attendant circum- 
stances, do the banks predicate the claim that Eisenberg was “a duly 
authorized agent?” It is true that within the meaning of RS. 7:2-19, 
N.J.S.A. agency may be established by a course of conduct. But the 
only course of conduct here that bears upon the question is a sequence 
of designed irregularities. The establishment of agency must be legiti- 
mate. In support of their contention under this head the banks rely 
on Buck v. Troy Aqueduct Co., 76 Vt. 75, 56 A. 285, 287 (Vt.Sup.Ct. 
1903) and Herman v. Brickman, 8 N.J.Super. 204, 73 A.2d 730 (App. 
Div.1950). At least one substantial difference between the situations 
presented in the two cited cases and the situation before us is that there 
the consideration went in each instance directly to the corporation, 
while here it did not; and it is still an open question whether the fund 
or any benefit of it ever reached the corporation at all. 

With respect to estoppel, insofar as it depends upon the prior conduct 
of the corporation as evinced in Ejisenberg’s furnishing a certificate of 
authority to the Hudson Trust Company, signing and endorsing notes 
and pledging assets, it is to be noted that all these things—except the 
certificate, which I judge to have no effect in this controversy—were the 
results of specific requirement of the plaintiff in getting security for his 
lending clients. Some of these exactions, considering the two loans to- 
gether, were legally sound, others not. The former sort can alter no 
standard, and the latter can create none. All this, however, was not 
in the disbursing but in the acquiring of funds. Moreover, the banks 
knew nothing of any of these antecedent matters and were not in the 
least influenced by them in dealing with the check in question. See 
Callaway v. Hamilton National Bank of Washington, supra, 195 F.2d 
at page 562, and cases cited. In the case before us the facts are con- 
cretely sufficient. The deposit in itself was a diversion, and nothing 
more was needed than the check and its endorsements for a complete 
betokening to the bank of deposit that it was participating in the 
diversion. An unauthorized signature is “wholly inoperative” and equal 
to a forgery, R.S. 7:2-23, NJ.S.A. Returning for a moment to the 
certificate furnished the Hudson Trust Company, and assuming that 
to have been entirely regular, its effect is restricted to the corporate 
relation with the bank that obtained it. Cf. O’Connor v. First Bank & 
Trust Co., 12 N.J.Super. 281, 79 A.2d 687 (App.Div.1951). 
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The case is somewhat peculiar in the feature of plaintiff’s relation as 
attorney to the legal and factual circumstances surrounding the issuance 
of the check and the affairs of the corporate payee. The banks rely 
heavily on this; repeatedly argument is sought to be enhanced with the 
phrase “especially so far as this plaintiff is concerned.” Naturally enough 
the question does arise, in what manner plaintiff could have expected 
the check to be negotiated, and who he thought was authorized in that 
regard. But I do not see how that becomes relevant. In the complete 
absence of connective influence between the conduct of the attorney- 
and that of the depositing bank there is nothing but to appraise sepa- 
rately their separate doings. Under the circumstances the argument for 
the contrary of this sounds in opportunism. The bank was given not 
the slightest reason for treating this check save as it is legally required 
to treat all checks of its kind. There is testimony by the plaintiff that 
as attorney for the lenders it was his purpose to be assured, in drawing 
the check as he did, that the funds would go into the corporate account. 
That purpose cannot be quarreled with and on this motion must be 
taken as stated. Whatever is to be said of plaintiff’s ineptitudes, legal 
or otherwise, the banks were neither deceived nor prejudiced by them; 
nor is there anything that suggests even tacit assent to authority in 
Eisenberg for the diversion of funds. And here again we must remember 
how unmistakable was the total indicium of the check and its endorse- 
ments upon its presentation for deposit. Under the bank’s strict ac- 
countability a “customer is not precluded from recovering simply be- 
cause he has been lax in the conduct of his business affairs.” Callaway 
v. Hamilton National Bank, supra, 195 F.2d at pages 562, 563. The last 
case cited is closely analogous to several aspects of the present one. 

Next, is it to be supposed that because of nothing more than the in- 
choate corporate status, that is a status without implementing personnel, 
an agency of necessity arises to correct the absence of persons normally 
authorized? I should say that the law affords no such encouragement 
to corporate laxity; that the device would be operative only to prevent 
a prejudicial or fraudulent corporate advantage over another; and that 
even in such case the rule could not be given the effect of nulifying so 
important a function of banks as obedience to the prime canon of caution 
that now concerns us. 

Finally, what of the proposition that Eisenberg was the legal or bene- 
ficial owner of all the corporate assets? In the first place, the proofs do 
not support this. We know only the indicated plan. What the actual 
developments were in creating rights or interests, if any, is not shown. 
Eisenberg apparently consulted no one. It was contemplated, as the 
law requires, that there be two other stockholders besides himself. It is 
extremely doubtful whether stockholders under any circumstances can 
make gratuities of corporate assets, apart from the transfer of stock 
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ownership. One theme of doubt on this score is public policy. Certainly 
they may not give away corporate assets when the rights of creditors 
are involved. The authorities cited affirm this clearly. The rights of 
the Goldsteins—and of the plaintiff, their transacting agent—as holders 
of the corporate note for the very check that is here in question were 
and are immediately involved. 


A case for summary judgment as matter of law must be shown 
palpably. Rules 5:2-1; 3:56-3. No such showing, in my opinion, is 
made here and the motion must therefore be denied. 

It will not be amiss to anticipate the pretrial conference in this ac- 
tion. Clarification of the issue for ultimate decision can be greatly aided 
by a full use of that procedure. I suggest that definite effort be made 
to determine whether the case involves disputes of material fact, and if 
so, that they be specified. But I deem it important also that the pre- 
trial order include a stipulation of detail covering the Appliance Com- 
pany account at and after the making of this deposit, with the amounts 
and dates of disbursements, a statement of balances and the purposes 
for which the disbursements were made. I do not see how all aspects 
of the case can be meritoriously presented without that proof. The 
depositions leave no doubt that the plan was in course of consummation 
for vesting in the corporation what were or had been the Appliance 
Company assets, subject to the latter’s liabilities. How much, if any, 
of the deposit went to the discharge of such liabilities, or other purposes 
in the corporate interest, does not appear. But the evidence appears 
to me to be clearly relevant, as bearing on the question whether actual 
misappropriation did result. 





Renunciation by Holder of Promissory 
Note 


It is a general proposition of law that any promise, written 
or oral, is unenforceable unless given for consideration. By 
this it is meant that a promise becomes binding when another 
promise or something of value is given in exchange for the 
promise. This principle is applicable to negotiable instruments. 
Between the original parties to a check or note some considera- 
tion must have been given for the instrument; however, the 
party seeking to impugn the validity of the instrument has the 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1216. 
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burden of showing there was no consideration given. However 
where the check or note shows up in the hands of a holder in 
due course consideration for the instrument is conclusively pre- 
sumed, which is simply a way of saying that absence of con- 
sideration is no defense or an irrelevant matter in any suit on 
the instrument by a holder in due course. 


Just as in the case of the creation of a binding promise, - 
consideration generally must be given for an effective surren- 
der of a promise or right. A recent Ohio decision illustrates an 
exception to that rule. This case rightly concludes that the 
holder of a promissory note may surrender his rights under 
the note by simply signing and delivering a written release. 
There need be no money paid or other consideration given for 
the release, nor must the note itself be surrendered. It must be 
remembered, however, that while the note itself remains out- 
standing it may yet be enforced if transferred to a holder in 
due course. Shaffer v. Akron Products Co., Court of Appeals 
of Ohio, 109 N. E. 2d 24. The opinion of the court is as 
follows: 


Syllabus by the Court. 


Under Section 8227, General Code, the payee and holder of a promis- 
sory note may relinquish his rights therein by either of two methods: 
(1) a specific renunciation in writing, or (2) delivering the instrument 
to the person primarily liable thereon. The alternative methods indicate 
that a delivery is not necessary if a writing is employed. Thus, in this 
state, as well as in other states which have adopted the Uniform Nego- 
tiable Instruments Law, a written renunciation with or without con- 
sideration creates a method of discharge of the instrument. 


Stanley Denlinger and Don Isham, Akron, for appellant. 


John A. Weber and Harold L. Williams, Medina, and Brouse, Mc- 
Dowell, May, Bierce & Wortman, Akron, for appellee. 


HUNSICKER, P. J.—This is an appeal on questions of law from 
a judgment of the Common Pleas Court of Summit County, Ohio, 
which judgment such court directed for the defendant, The Akron 
Products Company (herein called “Company”), at the conclusion of 
all of the evidence and after both parties had rested their respective 
cases. 
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Paul Shaffer, the appellant (herein called “Shaffer”), seeks to re- 
cover on a promissory note, dated September 6, 1947, which note, in the 
amount of $5,554.55, was given to Shaffer in payment for a portion of 
his salary as an officer and employee of the Company. The note repre- 
sented the difference between his regular salary and an increase in salary 
which the Company agreed to pay him. A copy of such note is as 


follows: 


“$5,554.55. Akron, Ohio, 
September 6, 1947. 
“Fifteen months after date for value received . . . promise to 


pay to the order of Paul Shaffer, Fifty-five hundred fifty-four 
and 55/100 dollars, with interest at the rate of 5% per centum 
per annum at Akron, Ohio, and we hereby authorize any attor- 
ney at law to appear in any Court of Record in the United 
States, after the above obligation becomes due, and waive the 
issuing and service of process and confess a judgment against 
... in favor of the holder hereof, for the amount then appearing 
due, together with costs of suit, and thereupon to release all er- 
rors and waive all right of appeal. 

“The Akron Products Company. 

“Pres. T. J. Seibert. 

“Sec’y C. J. Giegel” 


At the same time that this note was given by the Company to 
Shaffer, a note for $5,600 was given by the Company to Thomas J. 
Seibert, an officer, director and stockholder, for his unpaid salary, and 
a note for $5,600 to L. A. McQueen, also an officer, director and stock- 
holder, for unpaid salary due him. Shaffer was also a stockholder of, 
and vice-president in charge of sales in, the Company. 

After such notes were given to Shaffer, Seibert and McQueen, the 
Company, being in need of additional working capital, sought to sell 
additional common stock to various friends of the officers. Seibert and 
McQueen then discussed with Shaffer an arrangement to release the 
Company from any liability on the notes which each held against the 
Company for the unpaid salary claims, apparently for the purpose of 
creating a better financial condition of the Company. 

Thereafter, Seibert, McQueen, and C. J. Giegel, the secretary of the 
Company, went to the home of Shaffer, and there Seibert and McQueen 
signed a typewritten instrument designated “Release.” Shaffer also 
signed a similar typewritten instrument. Such instruments are as 
follows: 

“Release 


“I, Paul Shaffer, holding a note of Five Thousand, Five Hun- 
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dred Fifty-four and 55/100 ($5,554.55) dated September 6, 1947, 
signed by the Akron Products Company, do hereby by agreement 
destroy such evidence of liability of the Akron Products Com- 
pany, and further agree that no liability or claim shall ever be 
made against said company by me. 

“C. J. Giegel, Paul Shaffer. 


“Witness. 
“Dated at Akron, Ohio, this 22nd day of December, 1947.” 


“Release 
“We, L. A. McQueen and T. J. Seibert, each holding a note 
of Five Thousand Six Hundred Dollars ($5,600.00) dated Sep- 
tember 6, 1947, signed by the Akron Products Company, do 
hereby by agreement destroy such evidence of liability of the 
Akron Products Company, and further agree that no liability 
or claim shall ever be made against said company by the above 


parties. 

“Witnesses: 

“C. J. Giegel. L. A. McQueen. 
a T. J. Seibert. 


“Dated at Akron, Ohio, this 23rd day of December, 1947.” 


Immediately after these instruments were signed by the parties, 
McQueen and Seibert each handed to Mr. Giegel their respective notes, 
and Mr. Giegel tore up the notes and placed them in an ash tray in 
front of Shaffer. Shaffer stated that his note was in a lock box at his 
bank, and, because of ill health, he was not able to procure it, but that 
he would get it in a few days and give it to Mr. Giegel, so that it too 
could be destroyed. 

Shaffer did not surrender his note, and, when his services with the 
company were later terminated, brought suit on such note for the full 
amount with interest. 

The trial court rendered judgment for the Company, and it is from 
such judgment that an appeal on questions of law is before this court. 

The question which is determinative of this appeal is: Did Shaffer, 
by executing the “Release” set out above, renounce his rights against 
the Company within the terms of Section 8227, General Code? 

Section 8227, General Code, reads as follows: 


“The holder may expressly renounce his rights against any 
party to the instrument, before, at or after its maturity. An ab- 
solute and unconditional renunciation of his rights against the 
principal debtor made at or after the maturity of the instrument 
discharges the instrument. But a renunciation does not affect 
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the rights of a holder in due course without notice. A renuncia- 

tion must be in writing, unless the instrument is delivered up to 

the person primarily liable thereon.” 

The Shaffer note was dated September 6, 1947, and was due and 
payable fifteen months after that date. The “Release” which Shaffer 
signed was executed by him on December 22, 1947; and hence, if a 
renunciation by Shaffer (the holder of such note) did take place, such 
renunciation occurred before the maturity of the note and while Shaf- 
fer was still the holder of such note. 

We find no cases in point in Ohio, but do find a collation of authori- 
ties that discusses Section 122 of the Uniform Negotiable Instruments 
Act (identical in terms with Section 8227 of the Ohio General Code), in 
69 A. L. R. 846; 86 A. L. R. 334; 121 A. L. R. 1353; and Brannan’s 
Negotiable Instruments Law (Sixth Ed.), Section 122. 

When we examine Section 8227, General Code, we find that we are 
not dealing with the subjects of novation, accord and satisfaction, or a 
discharge of the note under the terms of Section 8224, General Code 
(Section 119 of the Negotiable Instruments Law). The problem we have 
before us is one of “renunciation,” and such section is independent of 
Section 8224, General Code, relating to the discharge of a negotiable 
instrument. By “renunciation” is meant the gratuitous abandonment 
or giving up of a right; an express waiver without consideration. English 
v. Evans, Mo. App., 157 S.W. 2d 793; McGlynn v. Granstrom, 169 
Minn. 164, 210 N. W. 892. 


See, also, 25 Michigan Law Review, 782; 9 University of Cincinnati 

Law Review, 90; 12 University of Cincinnati Law Review, 430. 
“Undoubtedly the word ‘renunciation,’ as used in the section 
quoted, appropriately describes the act of surrendering a right or 
claim without recompense, but it can be applied with equal pro- 
priety to the relinquishment of a demand upon an agreement 
supported by a consideration.” Whitcomb vy. National Exchange 

Bank of Baltimore, 123 Md. 612, at page 615, 91 A. 689, at 

page 690. 

Although many of the cases cited in Brannan’s Negotiable Instru- 
ments Law, supra, differ in their interpretation of Section 119 of the 
Uniform Negotiable Instruments Law (Section 8224, General Code of 
Ohio), and the requirement that such section be interpreted in con- 
junction with Section 122 (Section 8227, General Code of Ohio), all of 
the authorities agree that, where there is an express renunciation in 
writing of a claim evidenced by a note by the holder thereof, such in- 
strument is discharged. 

The transaction in the instant case upon which all of the parties 
agree is that Shaffer did execute the paper writing called a “Release.” 
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By the terms of such “Release,” Shaffer agreed to destroy the note, 
and further agreed “that no liability or claim shall ever be made against 
said company by me.” 

This written release by Shaffer, an officer, employee and stockholder 
of the Company, was executed at the same time that similar releases 
were executed by two other principal stockholders and officers of the 
Company. Both of the releases were then given to the secretary of the 
Company, who was present at the signing of the releases and witnessed 
each signature. 

We, therefore, find that Shaffer, by executing the written instrument 
dated December 22, 1947, and designated “Release,” did make an abso- 
lute and unconditional renunciation of his rights against the Company, 
which renunciation thereby discharged the note given to Shaffer on 
September 6, 1947, and no claim can now be made by Shaffer on 
such note. We have examined all other claimed errors, and find none 
prejudicial to the substantial rights of the appellant. Judgment affirmed. 


DOYLE and STEVENS, JJ., concur. 





“Waiver of Demand and Notice” Provision 


Held Binding on All Indorsers 


Here is the reverse side of a promissory note which contains 
no “waiver of demand notice, and protest” clause on the face of 
the note. 


Waiving demand notice 
and protest 


s/ John Jones 
s/ William Smith 
s/ Henry Wilson 





Is John Jones the only indorser on this note who is not en- 
titled to demand upon the maker and notice to himself upon 
default by the maker, or are William Smith and Henry Wilson 
also bound by the waiver provision? 


Se ee ee eC eee 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §$1322, 1326. 
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The Massachusetts Supreme Judicial Court rules that none 
of the indorsers signing below the waiver provision is entitled 
to demand, notice or protest. It has been ruled by the Supreme 
Court of Iowa, however, that the holder would have to make 
demand upon the maker and give notice of default to Smith 
and Wilson if he desired to charge them with liability. 

From the standpoint of the holder of the note, a waiver pro- 
vision on the face of the note or on the reverse side of the note 
stating that “the wndersigned jointly and severally waive de- 
mand notice, and protest” would be desirable and prevent any 
party from successfully claiming he was entitled to notice. 
Kellogg v. Suher et al, Supreme Judicial Court of Massachu- 
setts, 109 N. E. 2d 169. The opinion of the court is as follows: 


RONAN, J.—This is an action of contract by the holder and payee 
of a note made by The Lawton Inn, Incorporated, and indorsed by the 
five defendants, Suher, Zimmerman, Philip Small, Saul Small and Fried, 
stockholders in the corporation, for its accommodation. The judge found 
for the plaintiff against all the defendants for the balance due on the 
note. The defendants excepted to the denial of certain of their requests 
for rulings and to the granting of certain of the plaintiff’s requests. 

The maker of the note conducted a small hotel in Connecticut and 
was in need of $4,000, and the plaintiff agreed to lend it this sum if 
Suher and Zimmerman and the stockholders living in Springfield or 
vicinity indorsed the note. The plaintiff sent his check to the attorney 
for the hotel with instructions to exchange the check for the note when 
it was executed by the maker and the indorsers. The attorney drafted 
the note, had it executed by the hotel corporation, and then sent it to 
Zimmerman: to have it indorsed by the defendants. At the top of the 
back of the note appeared the typewritten legend “Waiving demand, 
notice and protest,” and under this legend were two light lines extending 
across the width of the note. After the note was indorsed by Suher, 
Zimmerman, Philip Small, Saul Small, and Fried in that order, it was 
returned to the attorney who sent it to Connecticut where it was in- 
dorsed by Sullivan and Newton, the treasurer and president of the 
maker respectively, in that order upon one of the two light lines. It was 
returned to the attorney who sent it to the plaintiff and gave the plain- 
tiff’s check to the maker. The note was payable at a Connecticut bank. 
The note was never presented for payment at maturity and no notice 
was given to the defendants. Failure of presentment, demand, and no- 
tice is the only ground of defense. 

The judge found that the defendants knew that their indorsements 
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were necessary to enable the maker to obtain the loan; that each in- 
dorser intended to be bound on the same basis as every other indorser; 
that each indorsed before delivery; and that each impliedly adopted the 
waiver of presentment, demand, and notice as his own. 


The findings made by a judge in an action at law must stand unless 
they are unwarranted by any reasonable view of the evidence together 
with all rational inferences that may be drawn therefrom. His general 
finding is conclusive if there is any evidence to support it. Codman v. 
Beane, 312 Mass. 570, 45 N. E. 2d 948; First National Stores, Inc, v. 
H. P. Welch Co., 316 Mass. 147, 149-150, 55 N. E. 2d 200. 


Notice of dishonor may be waived before or after the time for giving 
notice has arrived, and the waiver may be express or implied. G. L. 
(Ter. Ed.) c. 107, § 132. Section 133 of this chapter provides, “Where 
the waiver is embodied in the instrument itself it is binding upon all 
parties; but where it is written above the signature of an endorser it 
binds him only.” We do not understand that any contention is made 
that the typewritten waiver is embodied in the instrument. The last 
clause of § 133 is relied upon to show that the waiver did not extend to 
the indorsements made by the defendants. In Mooers v. Stalker, 194 
Iowa 1354, 191 N. W. 175, interpreting a statute identical with our 
§ 133, it was held that, where the waiver of notice was not expressed in 
such form as to include subsequent indorsers, one who indorsed after 
an indorsement next to the waiver was not bound by the waiver. Such 
an indorser is not affected by a waiver unless he makes it himself or un- 
less in some manner he adopts it as his own. In the course of the opinion 
it was said (perhaps by way of dictum) , 194 Iowa at page 1360, 191 N.W. 
at page 177, “The language of the waiver may be such as to obviously 
bind each and every indorser on the note without having it specifically 
repeated above the signature of each indorser. This happens, for ex- 
ample, where a group of accommodation indorsers sign together under 
one waiver obviously intended to bind all.” In support of this statement 
is cited Central National Bank v. Sciotoville Milling Co., 79 W. Va. 782, 
91 S. E. 808, holding a second indorser bound by a waiver in these words, 
“The within note is hereby indorsed and demand, notice of nonpayment 
and protest waived,” where it appeared that all five indorsers executed 
the note at the same time with knowledge that the waiver was printed 
thereon and that it was one of the conditions of acceptance by the 
payee. The Central National Bank case was followed by Confidential 
Finance Co. v. Monastersky, 106 N. J. L. 14, 148 A. 183. It appeared 
in the case last cited that all three indorsers signed at the same time 
before delivery of the note under a waiver which read, “Protest and 
notice of non-payment of this note is hereby waived.” It was held that 
the meaning of the statute “is that it was never intended to require a 
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separate waiver clause for every indorser, but still recognize the fact of 
several signing under the clause with intent to be bound thereby.” 

When this note was delivered to Zimmerman to secure the indorse- 
ments of the defendants it already had the waiver typed upon it but 
at that time it had no indorsements upon it. The inference is plain that 
the waiver had been added for the benefit of the payee and indicated 
that he desired that indorsements which were to be made collectively 
by a class of stockholders for the accommodation of their corporation 
should be made subject to the waiver. The payee was not dealing with 
the indorsers severally and apart from the others. He was dealing with 
a single group in performing a joint undertaking in order that the cor- 
poration might obtain a loan. There was testimony by one of the de- 
fendants that he saw the waiver before he added his indorsement and 
intended to be bound by it; by another that he did not recall seeing the 
waiver but that did not make any difference to him as the other names 
were there and he was told that “we all have to sign”; by another that 
he saw the waiver and said he would sign if the rest did and that he 
would sign to be liable for his proportionate share if the note was not 
paid; by a fourth defendant that when he indorsed the note he intended 
to be liable for its payment; and by a fifth defendant that he intended 
to be bound by his indorsement which he intended to be a joint in- 
dorsement. None of this evidence was objected to. It tended to show 
the circumstances in which the note was indorsed and the relationship 
that the indorsement of one bore to those of the others. The present 
action is between the original parties to the note. We think it was com- 
petent, at least against the one so tesifying, on the issue whether he 
adopted the waiver. See Taunton Bank v. Richardson, 5 Pick. 436; 
Proctor v. Hartigan, 143 Mass. 462, 9 N. E. 841; Kavanaugh v. Johnson, 
290 Mass. 587, 195 N. E. 797; Zisman v. Gateman, 293 Mass. 519, 200 
N. E. 556; Burque v. Brodeur, 85 N. H. 310, 158 A. 127; B. U. L. Rev. 
154, 158. We cannot say that an inference was unwarranted that the 
defendants recognized the waiver as applying to them and indorsed 
with the intent to be bound by it. We think the case is distinguishable 
from First National Bank v. Wolfson, 271 Mass. 292, 294, 171 N. E. 
460, 461, where it was said that “It is unnecessary to decide whether 
the rights of the parties would be the same if they had been found to 
have entered into a joint undertaking as indorsers.” The case at bar 
resembles Zisman v. Gateman, 293 Mass. 519, 200 N. E. 556, in which 
the second indorser was held to have waived where it appeared that he 
intended to do so. Compare Record v. Rochester Trust Co., 89 N. H. 
1, 192 A. 177, 110 A. L. R. 1218. It is unnecessary to discuss the action 
of the judge in giving certain requests and in denying others in view of 
what has been said. There was no error in these rulings. 

Exceptions overruled. 
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New Jersey Supreme Court Upholds 


“Prudent Man” Investment Statute 


The constitutionality of the so-called Prudent Man Invest- 
ment Statute of 1951 has been upheld by the Supreme Court 
of New Jersey. This legislation authorizes fiduciaries to invest 
up to 40% of trust funds in investments not on the legal list, 
and applies to trusts created prior to the enactment of the 
statute. Fidelity Union Trust Co. v. Price et al, 93 A. 2d 821. 
The interesting and instructive opinion of Chief Justice Van- 
derbilt is as follows: 


The Fidelity Union Trust Company, individually and in a fiduciary 
capacity, instituted this action in the Chancery Division of the Superior 
Court seeking a declaratory judgment as to the constitutionality and 
general application of the so-called Prudent Man Investment Statute 
(N.J.S. 3A:15-18 et seq., N.J.S.A.) and its application to four specific 
trusts created prior to its passage. On the petition of the plaintiff trust 
company and the cross-petitions of certain defendant beneficiaries under 
three of the trusts we granted certification, 10 N.J. 312, 91 A.2d 229, 
to review the judgment of the Chancery Division, 18 N. J. Super. 578, 
87 A.2d 565. 


Tue Prupent MAN INVESTMENT STATUTE 


The principles incorporated in the Prudent Man Investment Statute 
are not novel. The prudent man rule with respect to investments by a 
fiduciary was first enunciated in Harvard College v. Amory, 9 Pick. 
446 (SupJud.Ct.Mass.1830) : 


“All that can be required of a trustee to invest is, that he shall 
conduct himself faithfully and exercise a sound discretion. He is 
to observe how men of prudence, discretion and intelligence manage 
their own affairs, not in regard to speculation, but in regard to the 
permanent disposition of their funds, considering the probable in- 
come, as well as the probable safety of the capital to be invested.” 
(9 Pick. at page 461.) 


That case, in which the trustees were not surcharged for losses in- 
curred through investing in common stock, found little acceptance else- 
where. In New Jersey in the case of Gray v. Fox, 1 N.J.Eq. 259 (Ch. 
1831), Chancellor Vroom, after reviewing the English authorities, held: 


“The principle to be extracted from these authorities is, that 
the loaning of trust money . . . on private security, is not a com- 
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pliance with the rule that requires due security and of course, that 
such loans are made at the risk of the trustee.” (1 NJ.Eq. at 
p. 266.) 

“In this country, the amount of public or government stock is 
very small, and in an inland state like our own, there are few oppor- 
tunities for investing in that kind of security. The stock of private 
companies is not considered safe, and investment in that species of 
stock would scarcely be encouraged by a court of equity. There is, 
then, no other but landed security that would come within the rule.” 
(1 NJ.Eq. at p. 268.) 


This restricted view of a trustee’s investment opportunities was fol- 
lowed in New Jersey, Shepherd v. Newkirk, 21 N.J.L. 302 (Sup.Ct. 
1848); Vreeland v. Vreeland’s Admn’r., 16 N.J.Eq. 512 (Prerog. 1863) ; 
Tucker v. Tucker, 33 N.J.Eq. 235 (Prerog. 1880), affirmed 34 N.J.Eq. 
292 (E. & A. 1881), and was in accord with the rule prevalent else- 
where. The decision in King v. Talbot, 40 N. Y. 76 (Ct.App. 1869), 
surcharging trustees for investing in equities of reputable corporations, 
prompted the New York Legislature to create a so-called legal list 
and was an important factor in inducing several states to adopt con- 
stitutional prohibitions against their legislatures giving trustees the 
power to invest in stocks of business corporations, see Shattuck, The 
Massachusetts Rule of Trust Investments, 82 Trusts and Estates 23 
(1945.) 


Until recent years the majority of states have followed the New 
York rule and enacted statutes listing investments, or categories of 
investments, approved for fiduciaries, see The Prudent Investment 
Theory in Trust Administration, 1 Rutgers L.Rev. 130, 131 (1947). 
As a result, however, of increasing dissatisfaction with the investment 
limitations thus imposed, in 1942 a committee of the Trust Division of 
the American Bankers Association prepared a model statute following 
the Massachusetts prudent man investment rule. The model statute 
found considerable favor with the various legislatures, and in the past 
ten years some 23 states, including New Jersey, have adopted it either 
in whole or in part or with minor variations. With some seven states 
adhering to the prudent man investment rule by court decision, it is 
readily apparent that the rule laid down in Harvard College v. Amory, 
supra, once generally rejected because it permitted trustees to invest 
in common stocks, now prevails in a majority of states. 


The past century and a quarter has seen a gradual but continuous 
expansion of the investment powers of trustees in New Jersey. At the 
time of the decision in Gray v. Fox, supra, the only way executors, 
guardians and trustees could act with safety in making investment of 
infants’ funds was to obtain instructions from the Orphans’ Court 
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pursuant to the then existing statute (Rev.L.1820, p. 799, § 11) and 
follow these instructions. Thus, in Gray v. Fox, supra, the court said: 





“In cases coming under the act, trustees may take the responsi- 
bility of loss upon themselves, or they may throw it on the court. 
If the latter course be pursued, the directions of the statute are 
plain. They must obtain leave and direction for the purpose of 
putting out the money; not put out the money first, and at some 
future day, when difficulties are foreseen or loss apprehended, go to 
the court and obtain a decree of confirmation.” (1 N.J.Eq. at 
page 272.) 


Subsequently this rule applicable to infants’ funds was extended by the 
Legislature to all funds in the hands of executors, administrators, 
trustees and guardians (Rev. §.1847, p. 209.) It was almost 20 years, 
however, before the first definitive statute relating to fiduciary invest- 
ments was enacted making it lawful to invest trust moneys “in any 
of the bonds issued by this state,” provided the deed of trust, the will 
or the court did not specially direct the manner of investment (L.1865, 
p. 737.) Thereafter the statutory legal list evolved as the result of piece- 
meal additions over the years, see Large, Trustees’ Investments in New 
Jersey, 59 N.J.L.J. 349 (1936), until in 1951 prior to the enactment of 
the Prudent Man Investment Statute it was comprised of a variety of 
securities, including bonds, preferred stocks and shares of savings and 
loan associations (R.S. 3:16-1 et seq., N.J.S.A.) 


The New Jersey Prudent Man Investment Statute as enacted 
(L.1951, c. 47; N.J.S. 3A:15-18 et seq., N.J.S.A.) constitutes an addi- 
tion to and not a repeal of the existing statutes regulating fiduciary 
investments. Section 1 (NJ.S. 3A:15-18, N.J.S.A.) includes several 
key definitions: 


“(d) ‘investments’ includes property of every nature, real, personal 
and mixed, tangible and intangible, which persons of ordinary 
prudence and reasonable discretion acquire for the purpose of pre- 
serving their capital and of realizing income; and specifically in- 
cludes, solely by way of description and not by way of limitation, 
bonds, debentures and other corporate obligations, capital stocks, 
common stocks, preferred stocks, and shares of any open-end or 
closed-end management type investment company or investment 
trust registered pursuant to the federal investment company act of 
1940, as from time to time amended; 


“(e) ‘legal investments’ includes all investments which a fiduciary 
is authorized to make pursuant to any statute of this state, other 
than this article; and when a fiduciary invests in, or when a trust 
estate holds, a participation in a legal common trust fund, such 
participation shall be deemed to be a legal investment; 





-* 
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“(f) ‘limited legal investments’ includes all investments which are 
not legal investments; and when a fiduciary invests in, or when a 
trust estate holds, a participation in a discretionary common trust 
fund, such participation shall be deemed to be a limited legal in- 
vestment;” 


Section 2 (N.J.S. 3A:15-19, NJ.S.A.) sets up the standard of care 
and judgment required of fiduciaries: 


“In investing and reinvesting money and property of a trust 
estate and in acquiring, retaining, selling, exchanging and manag- 
ing investments, a fiduciary shall exercise care and judgment under 
the circumstances then prevailing, which persons of ordinary pru- 
dence and reasonable discretion exercise in the management of 
their own affairs, considering the probable income as well as the 
probable safety of their capital.” 


By Section 3 (N.J.S. 3A:15-20, N.J.S.A.) a limitation is placed upon 
the investments authorized: 


“Within the limitations of the standard prescribed by section 
3A:15-19 of this title, a fiduciary may invest in any investments 
whatsoever; but no fiduciary shall make any investment for a trust 
estate in any limited legal investment if, on the valuation date, the 
aggregate value of all limited legal investments held in such trust 
estate exceeds, or if the investing in such limited legal investment 
would cause such aggregate value to exceed, 40% of the aggregate 
value of all the property which constitutes the principal of such 
trust estate.” 


Sections 4 through 7 (NJ.S. 3A:15-21 to 24, NJ.S.A.) deal with 
mechanics of trust administration and are not here important. Section 
8 (NJ.S. 3A:15-25, N.J.S.A.) recognizes the precedence to be given to 
the terms of the trust instrument and the superintendent jurisdiction 
of the court: 


“If a trust instrument prescribes, defines, limits or otherwise regu- 
lates a fiduciary’s powers, duties, acts, or obligations in acquiring, 
investing, reinvesting, exchanging, retaining, selling, valuing or 
otherwise acting with respect to the property of a trust estate, the 
trust instrument shall control notwithstanding this article; but noth- 
ing herein shall affect the jurisdiction of the superior court to order 
or authorize a fiduciary to depart from the express terms or pro- 
visions of a trust instrument for the causes, in the manner, and to 
the extent otherwise, provided by law.” 


Section 9 (N.J.S. 3A:15-26, N.J.S.A.) purports to construe certain 
phrases pertaining to investment commonly found in trust instruments: 
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“Whenever any trust instrument or any statute of this state, 
. .. directs or authorizes a fiduciary to make any investment for a 
trust estate in ‘legal investments,’ or in ‘investments in which a 
fiduciary may by law invest’ or in ‘legal investments for trustees’ or 
uses words of similar import, such words shall, in the absence of an 
express provision to the contrary contained in such trust instrument 
or such statute, be taken to include limited legal investments of 
the aggregate value as limited by this article.” 


By Section 10 (N.J.S. 3A:15-27, N.J.S.A.) it is provided that nothing 
in the statute “shall require a fiduciary to invest in limited legal in- 
vestments”; section 11 (N.J.S. 3A:15-28, N.J.S.A.) makes applicable 
to limited legal investments the law generally applicable to legal in- 
vestments; and the final section 12 (N.J.S. 3A:15-29, N.J.S.A.) makes 
the statute applicable retrospectively as well as prospectively: 


“This article shall apply to and govern trust estates heretofore 
and hereafter created, fiduciaries heretofore and hereafter appointed, 
and trust instruments heretofore and hereafter made.” 


It is readily apparent that the Prudent Man Investment Statute has 
the effect of expanding the types of investments which a fiduciary in 
this state may legally make by permitting an investment of not to 
exceed 40% of the corpus of his trust in any investments, even though 
not previously considered legal, providing the appropriate degree of 
care and judgment is utilized and the terms of the trust agreement or 
an order of the court are not violated. Beyond expanding the types of 
investments which a fiduciary may legally make, the statute effects no 
change in the rights and obligations of a fiduciary. Now as heretofore 
a trustee, if he would avoid being surcharged, is limited to investing in 
those types of investments authorized by statute, in the absence of 
controlling provisions in the trust agreement or an appropriate order 
of the court. Now as heretofore a trustee in making investments of 
whatever type must exercise that degree of care and judgment which 
persons of ordinary prudence and reasonable discretion exercise in the 
management of their own affairs, and must give due consideration both 
to the probable income from and the safety of the investment so that 
the interests of both the life tenants and the remainderman shall be 
promoted to the fullest extent compatible with the interests of the other. 

Further, it is plain that the provision of the statute making it ap- 
plicable to prior created trusts is not constitutionally objectionable. 
The statute as thus applied in no way impairs the obligation of any 
contract or interferes with or alters any vested right or legal remedy 
that antecedently existed. It is the rule in this State that a trustee, 
in the absence of a contrary provision in the trust instrument or court 
order, may invest the corpus of the trust in such investments as are 
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legal or permitted by statute at the time the investments are made, 
Bankers Trust Co. v. Bacot, 6 N.J. 426, 78 A.2d 904 (1951); Ritchie v. 
Farrelly, 16 N.J. Super. 214, 84 A.2d 468 (Ch.Div.1951); Reinhardt v. 
National State Bank, 130 N.J.Eq. 34, 20 A.2d 654 (Ch.1941); Reiner v. 
Fidelity Union Trust Co., 126 N.J.Eq. 78, 8 A.2d 175 (Ch.1939), re- 
versed on other grounds, 127 N.J.Eq. 377, 13 A.2d 291, 128 A.L.R. 964 
(E. & A. 1940). There is sound reason for this rule. Unless the trust 
instrument provides otherwise, it is presumed that the trustor intended 
that his trustee should have the power to make such investments of the 
corpus of the trust as the Legislature in its wisdom might from time 
to time permit. As stated in Reiner v. Fidelity Union Trust Co., supra 
[126 N.J.Eq. 78, 8 A.2d 180}, where the trust agreement gave the 
trustee power on the redemption of certain stock to “invest the proceeds 
derived therefrom in such securities as are by the laws of the State of 
New Jersey designated as legal investments for trust funds”: 


“To interpret the language of this trust instrument as requiring 
that the trust funds should be invested only in securities which were 
legal investments for trust funds at the time of the creation of the 
trust is to attribute to the creator of the trust a complete lack of 
ordinary intelligence. . . . it is absurd to assume that the creator of 
the trust did not contemplate situations would arise from time to 
time, which would induce the legislature to change the types of 
legal investments because of changes in economic conditions which 
would render investments safe at one time, unsafe at another time. 
What the creator of this trust (who undoubtedly was possessed of 
ordinary common sense) must have believed, was that investments 
which were approved by the legislature or by the courts for trust 
funds would be more likely to be safer investments than other 
investments.” 


Where the intention of the creator of the trust is thus carried out 
quite obviously there is no interference with the vested rights of the 
beneficiaries. 


In this regard it is to be noted that the Prudent Man Investment 
Statute expressly recognizes that the trust instrument is controlling 
as to the investment powers of the trustee (N.J.S. 3A:15-25, N.J.S.A.). 
The section of the statute providing that such terms as “legal invest- 
ments,” “investments in which a fiduciary may by law invest,” or “legal 
investments for trustees” shall be taken to include “limited legal invest- 
ments” (N.J.S. 3A:15-26, N.J.S.A.), does not operate to countermand 
the trustor’s intent, but is merely an indirect way of stating that such 
“limited legal investments” to the extent permitted are in fact legal. 
For the Legislature to have labeled the investments authorized by this 
statute as “limited legal investments” does not make them any the 
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less legal than the investments authorized by other statutes and labeled 
as “legal investments.” The limitation on “limited legal investments” 
has nothing to do with the legality of the investments but solely with 
percentage of the trust which the trustee may invest therein. 

Being in agreement with the trial court in its holding that the 
Prudent Man Investment Statute is not rendered unconstitutional by 
virtue of the restrospective provision thereof, we need next consider 
the statute as applied to the specific trust, created prior to its ee 
ment, of which the plaintiff is the trustee. 


Tue Price Trust 


Thomas Price dicd on September 24, 1933, leaving a will dated 
February 24, 1928. The testator bequeathed his residuary estate in 
trust, with the Fidelity Union Trust Company as trustee, with directions 
to pay the net income to his widow Esther K. Price for her life; on her 
death the corpus to be distributed between two charities, the Orange 
Orphan Society and the Board of Social Service of the Diocese of 
Newark. As to the trustee’s authority to make investments, the will 
provides as follows: 


“Sixth: My executor and trustee is expressly authorized and 
empowered to hold as part of my estate and of the trust hereby 
created any investments made by me in my lifetime which shall 
come into its hands as part of my estate and of said trust, notwith- 
standing they may not be such as are legal for trust investments 
under the laws of the State of New Jersey; nevertheless authorizing 
and empowering said executor and trustee, whenever in its judg- 
ment such action shall be either necessary or advisable for the safety 
or enhancement of my estate or of said trust, to sell and dispose of 
the same from time to time, and the proceeds of such sale or sales 
shall be invested and reinvested in such securities as are lawful for 
trust investments under the laws of the State of New Jersey.” 


In determining the application of the Prudence Man Investment 
Statute to the Price Trust, the trial court held as follows: 


“Under the proper construction of the last will and testament 
of Thomas Price, deceased, plaintiff, Fidelity Union Trust Com- 
pany, as Trustee under the last will and testament of Thomas 
Price, deceased, is authorized to invest in securities on the list of 
legals at the time the investment is made, excluding ‘limited legal 
investments’ and any investments which are qualifiedly legal.” 


It is the contention of Esther K. Price and the Orange Orphan Society 
on their cross-appeal that the trial court was correct in holding that the 
Prudent Man Investment Statute was not rendered unconstitutional by 
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virtue of its retrospective provisions, but that it erred in holding that 
the trustee cannot invest in “ ‘limited legal investments’ and any in- 
vestments which are qualifiedly legal.” They contend that the trust 
is governed by the statute and that the trustee may invest in any in- 
vestments whatsoever provided that the aggregate value of investments 
not appearing on the so-called legal list do not exceed the 40% limit 
imposed by the statute. The Board of Social Service of the Diocese of 
Newark, on the other hand, takes the position that the trial court’s 
construction of the will was correct and that the trustee’s power is 
limited thereby to investing in securities on the legal list with no power 
to invest under the provisions of the Prudent Man Investment Statute. 

We agree with the contention of the cross-appellants Esther K. 
Price and the Orange Orphan Society. Here the testator, Thomas 
Price, by paragraph Sixth of his will authorized his trustee to hold 
such investments which should come into its hands as part of the trust 
estate “notwithstanding they may not be such as are legal for trust 
investments under the laws of the State of New Jersey,” and to invest 
and reinvest “in such securities as are lawful for trust investments under 
the laws of the State of New Jersey.” There is no expressed intention 
to fix the investment powers of the trustee with respect to the laws in 
effect at any particular time, and therefore, as hereinbefore pointed 
out, it is presumed that the testator intended that the trustee should 
be controlled by the statutes in effect at the time that the investment 
is to be made. As we have already indicated, under the Prudent Man 
Investment Statute a trustee is authorized to invest in securities other 
than those on the so-called legal list to the extent of 40% of the principal 
of the trust. Since such investments are plainly lawful for trust invest- 
ments under the laws of this State, the trustee is therefore clearly author- 
ized by the terms of the will to invest therein within the limits prescribed 
by the statute. 


Tue Barr Trust 

By a trust indenture dated April 30, 1935, Thomas T. Barr, Jr., 
created a trust of which he and the Fidelity Union Trust Company 
were the trustees. Barr died on April 14, 1949, and since then the 
Fidelity Union Trust Company has been acting as the sole trustee. 
Article Third II of the trust indenture gave the trustees virtually un- 
limited investment powers so long as the settlor acted as a trustee 
thereunder and then provided as follows: 


“After the Settlor ceases to.act as Individual Trustee hereunder 
the corporate or surviving Trustee may retain and continue to hold, 
for so long as it considers such holding advisable and in the best 
interests of the trust estate, any property or investments than held 
by it, but shall be limited in making new investments to such as 
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shall then be legal for the investment of trust funds under the laws 
of the State of New Jersey and of the State of New York.” 
With respect to the investment powers of the surviving trustee under 
this indenture the trial court held: 


“Under the proper construction of the trust indenture, dated 
April 30, 1935, executed between Thomas T. Barr, Jr., as settlor, 
and said Thomas T. Barr, Jr., and Fidelity Union Trust Company, 
as Trustees, plaintiff, Fidelity Union Trust Company, as surviving 
trustee of said trust, in investing the assets of said trust, is con; 
fined to such securities as were classified as legal for the invest- 
ment of trust funds by the terms of the statutes of New Jersey in 
effect April 14, 1949.” 


The trustees of Rutgers College in New Jersey representing Rutgers 
University, the beneficiary of this trust, on their cross-appeal urge 
that the construction adopted by the trial court is in error, and in this 
we agree. By the terms of the trust indenture the surviving trustee 
is “limited in making new investments to such as shall then be legal for 
the investment of trust funds under the laws of the State of New Jersey 
and of the State of New York.” The trial court concluded that the 
words “such as shall then be legal” referred back to the time when the 
settlor ceased to act as a trustee, but such a construction erroneously 
lifts the words from their own clause and carries them back to a prior 
clause complete in itself. In our opinion the words “such as shall then 
be legal” must be read in conjunction with the preceding words in the 
same clause, namely, to the time of “making new investments.” Gram- 
mar and logic would seem to indicate that this is the preferred con- 
struction, and a reading of the entire paragraph evidences a plain intent 
to permit the surviving trustee to invest in such securities as may from 
time to time be legally authorized by statute. 


For the reasons previously expressed herein, it follows that the 
Fidelity Union Trust Company as surviving trustee is authorized by 
the terms of the trust indenture to invest in such securities as are legal 
under the laws of this State, which includes investments auhorized by 
the Prudent Man Investment Statute to the extent of 40% of the trust 
estate. In this regard we note that as of December 6, 1951 some 58% of 
the corpus was invested in common stocks, and accordingly no funds 
may be re-invested under the terms of the Prudent Man Investment 
Statute unless and until that percentage falls below the 40% limitation. 


Tue Ross Trust 


Alexander H. Ross died on May 1, 1923, and by his will, dated May 
28, 1921, a trust was created with the Fidelity Union Trust Company as 
trustee. The will contains no provision regarding the nature or types 
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of investments to be made. With respect to the investment powers of 
the trustee the trial court held: 


“Plaintiff, Fidelity Union Trust Company, as Trustee under the 
last will and testament of Alexander H. Ross, deceased, may invest 
the assets of said trust in such securities as are lawful by statute 
at the time the investment is made, and is not limited to such in- 
vestments as were lawful by statute when the will was executed, or 
at the time of the death of the testator. 


“Plaintiff, Fidelity Union Trust Company, as Trustee under the 
last will and testament of Alexander H. Ross, deceased, may invest 
in the legal securities permitted by N.J.S. 3A: 15-1, and, if it chooses, 
in limited legal investments, in accordance with the standard of care 
and not in excess of the percentage prescribed by the Prudent Man 
Investment Statute, N.J.S. 3A:15-18, et seq.” 


Edith H. Ross Trowbridge, a life tenant, on her cross-appeal contends 
that the retrospective application of the Prudent Man Investment 
Statute to this trust is unconstitutional in that it deprives her of the 
vested right to have the principal of the trust invested as the testator 
intended, that the testator never intended to have the trust funds in- 
vested in securities other than those on the “legal list,” and that to 
permit investment under the Prudent Man Investment Statute is con- 
trary to that intent. These contentions have already been disposed of 
herein adversely to this appellant. Clearly where the trust instrument 
is silent as to the investment powers of the trustee, it is presumed that 
the testator intended that the trustee should be empowered to make 
such investments as from time to time the Legislature might authorize. 
Accordingly, the trustee may here lawfully invest under the terms of 
the Prudent Man Investment Statute subject to the limitations imposed 
thereby. 


Tue Younc Trust 


One of the trusts placed in issue in this action was that created by 
the will of Richard R. Young. No appeal having been taken by any 
party with respect to that portion of the trial court’s judgment dealing 
with this trust, no question as to the application of the Prudent Man 
Investment Statute thereto is presently before us. 


CoNncLUSION 


The judgment of the trial court is affirmed insofar as it sustains the 
constitutionality of the Prudent’ Man Investment Statute as applied to 
trusts created prior to the enactment thereof and insofar as it applies 
that statute to the Ross trust. The judgment of the trial court is re- 
versed however, insofar as it applies that statute to the Price and Barr 
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trusts and the cause is remanded to the trial court for entry of judgment 
as to the Price and Barr trusts consistent with this opinion. No costs. 
For modification: Chief Justice VANDERBILT and Justices 
HEHER, OLIPHANT, WACHENFELD, BURLING, JACOBS and 
BRENNAN—7. 
Opposed: None. 





Holder “Without Recourse” is Holder in 
Due Course 


Can a purchaser of a negotiable instrument under an in- 
dorsement ‘“‘without recourse” be a holder in due course? The 
answer is yes, notwithstanding the contrary notion of many 
people. 

In a recent New Jersey case the defendant gave her ne- 
gotiable promissory note in payment for construction and re- 
pair work on her property. The note was sold at a discount to 
the plaintiff who was held entitled to recover against the maker 
of the instrument in full although he received the note under 
a qualified indorsement and the maker claimed that the work 
performed by the original payee was defective. Werber v. 
Mullen, Supreme Court of New Jersey, 93 A.2d 367. The opin- 
ion of the court is as follows: 


On appeal from a judgment of the Superior Court, Appellate Divi- 
sion, where the following opinion was filed: 


“The dispositive question projected by this appeal is whether the 
pleadings, affidavits, interrogatories and depositions exhibited by the 
record raise a genuine issue of a material fact. Rule 3:56-3; Templeton 
v. Scudder, 16 N. J. Super. 576, 582, 85 A. 2d 292 (App. Div. 1951), 
the trial judge resolved that they did not and entered a summary judg- 
ment in favor of the plaintiff. 


“In the summer of 1950 an explosion of several barges loaded with 
munitions was of sufficient intensity to cause considerable damage to 
property in South Amboy, including the house owned by the defendant. 
For the repair of the damage to her property she engaged the services 
of a corporate contractor, to which she made and delivered, in payment 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §649. 
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her negotiable note in suit for $930 dated September 11, 1950, and pay- 
able on November 11, 1950. Prior to its maturity, the contractor- 
payee, in pursuance of a proper corporate resolution, negotiated to 
the plaintiff ‘without recourse’ for a consideration which reflected a dis- 
count of approximately 7% of their face amounts a number of notes 
made to and held by it, including the note made by the defendant. At 
maturity, the defendant refused to make payment of her note on the 
bases of the alleged improper and incomplete performance on the part 
of the contractor and claimed fraudulent conduct on the part of its 
representatives. 


“Recently this court determined that an endorsement ‘without re- 
course’ is a qualified endorsement under R. S. 7:2-38, N. J. S. A., and as 
such it does not impair the negotiable character of the instrument. 
Eastern Acceptance Corp. v. Kavlick, 10 N. J. Super. 253, 255, 77 A. 2d 
49 (App. Div. 1950). 


“Our negotiable instrument statute provides in part as follows: 


“*R, S. 7:2-52. What constitutes a holder in due course. 


‘“**A holder in due course is a holder who has taken the instrument 
under the following conditions: 


“I. That it is complete and regular upon its face; 


“II. That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was 
the fact; 

“III. That he took it in good faith and for value; 


“TV. That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’ 

“*R. S. 7:2-56. What constitutes notice of defect. 


“*To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of {the infirmity or defect, 
or knowledge of} such facts that his action in taking the instrument 
amounted to bad faith.’ 


“We invite attention to a recent decision of our Supreme Court ex- 
pository of the general subject matter. Driscoll v. Burlington-Bristol 
Bridge Co., 8 N. J. 433, 480, 86 A. 2d 201 (1952). 


“Upon a consideration of the evidentiary matter before us in the 
light of these statutory provisions and their construction, we entertain 
no difficulty in concluding that plaintiff enjoys the status of a holder in 
due course. Accordingly, any legal claim the defendant may have 
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against her contractor is unavailable as a defense here. Eastern Accept- 
ance Corp. v. Kavlick, supra. 
“Judgment affirmed.” 


Paul C. Kemeny, Perth Amboy, for appellant. 


Milton Lowenstein, Newark, for respondent. (Sidney K. Werbel, 
Newark, attorney.) 

PER CURIAM. 

The judgment is affirmed for the reasons expressed in the opinion 
Per Curiam filed in the court below. 


For affirmance: Chief Justice VANDERBILT, and Justices HEHER, 
OLIPHANT, WACHENFELD, BURLING, JACOBS and BREN- 
NAN—7. 

For reversal: None. 





Reserve Account Held Not Account 
Receivable 


A television dealer maintained a reserve account with a 
bank to which he assigned his conditional sales contracts. This 
account consisted of 5% of all conditional sales contracts as- 
signed to the bank and was required to be maintained to protect 
the bank against default in payments by the conditional pur- 
chasers of the television sets. The television dealer assigned 
this reserve account to one Pontages as security for a loan of 
$5,000. Upon the bankruptcy of the television dealer it was 
argued by the trustee in bankruptcy that the purported as- 
signment of the reserve account was void since the reserve 
account was an account receivable for the valid assignment of 
which California law requires the filing of public notice. The 
court, however, upheld the assignment ruling that the reserve 
account was not an account receivable within the meaning of 
the statute. In re Richards, U. S. District Court, Southern 
District of California, 108 F.Supp. 259. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §94.5. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Inheritance Taxes Not Affected By Will Compromise Agreement 





Estate of Oscar C. Cress, Michigan Supreme Court, January 5, 1953 


The Michigan Supreme Court had adopted the rule that the Michi- 
gan inheritance taxes are to be computed in accordance with the dis- 
tribution provided in testator’s will and not in accordance with the 
actual distribution made under a compromise agreement among the 
heirs. The following states have adopted the same rule: New York, 
Massachusetts, Arizona, California, Illinois, Indiana, Iowa, New Hamp- 
shire, New Jersey, Ohio, and Wisconsin. 

The contrary view that inheritance taxes should be computed in 
accordance with the actual distribution made pursuant to a court ap- 
proved settlement is held in Nebraska and Minnesota. 


Postal Savings Certificates Did Not Pass Under Will 
Bequeathing Bonds and Money 





Pimpel v. Pimpel, Kentucky Court of Appeals, December 19, 1952 


A testatrix bequeathed her “bonds” and her “money in the bank” 
to two different legatees. The court ruled that U. S. Postal System 
certificates of deposit owned by the testatrix passed to neither legatee 
but to her heirs by intestacy. 


Effect of Omission of Provision for Payment to Survivor 
on Bank Signature Card 





Crawford v. McGraw, Florida ‘Supreme Court, November 21, 1952 


Prior to her death a woman authorized a friend to change her savings 
account to a joint savings account with the right of survivorship in the 
friend. The words “payable to either or survivor” appeared on the sav- 
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ings bank book and on the bank ledger sheet but not on the signature 
card. The court nevertheless held that upon the woman’s death the 
friend was entitled to the account. 


Estate of Deceased Beneficiary Not Entitled to National 
Service Life Insurance Proceeds 





United States v. Henning, U. S. Supreme Court, November 17, 1952 


Proceeds of National Service Life Insurance are payable to the 
secondary beneficiary and not to the estate of the primary beneficiary 
where the primary beneficiary survived the insured but died before re- 
ceiving the proceeds of the policy. 


Law Governing Administration of Testamentary Trust 





U. S. Trust Company of New York v. Boshkoff, Supreme Judicial Court of 
Maine, July 15, 1952 


The settlor was domiciled in Maine; however, his will designated a 
New York trust company to administer the trust created under his will. 
The court held that the trust should be administered in accordance with 
the law of Maine and not of New York. 


Effect of Acceptance of Legacy on Claim Against Estate 





Turner v. White, Massachusetts Supreme Judicial Court, 1952 
Advance Sheets 1159 


Where will does not state that legacy is intended in full satisfaction 
legatee may accept legacy and at the same time maintain an action 
against the testator’s estate for services rendered. 


Bequest of Stock Held Devise of Real Estate 





Matter of Wyler, New York Surrogate’s Court, November 10, 1952 


Stock in wholly owned real estate corporation was held to pass under 
provision devising all real estate owned by the testator. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Cs sepeeeniemnmemeeesnneee 


Federal Income Tax—Accounting for Promissory Notes 
Purchased at a Discount 








Motors Securities Company, Inc. U. S. Tax Court, November, 1952 


The taxpayer was in the business of purchasing instalment notes 
at a discount from automobile dealers. Prior to 1943, taxpayer used 
a method of accounting under which amounts due were allocated over 
the life of the promissory notes. In 1944 the Commissioner required 
the taxpayer to accrue the entire amount to become due upon the 
receipt of the note. 


The Tax Court held that the taxpayer was not required to adopt 
the Commissioner’s method of accounting. Since the earned discount 
might vary depending on whether the notes were prepaid, a require- 
ment that the taxpayer accrue the amount of the discount would be 
justifiable only when the receipt of the discount became reasonably 
certain. 


The Court ruled, furthermore, that the taxpayer realized no income 
when it discounted some of its notes with banks, since in no case were 
the notes endorsed without recourse. 


Federal Gift Tax: Payment of Life Insurance Premiums on 
Policies in Trust 





Commissioner v. Berger, U. S. Court of Appeals, 2nd Circuit, January 6, 1953 


In 1934 the taxpayer’s husband created an irrevocable trust of fifteen 
insurance policies on his life. The face value of the policies amounted to 
$363,000 and their paid-up value was $121,585. The grantor transferred 
ownership in the policies to the trustee and all sums payable prior to 
the grantor’s death under the policies were to be used to pay premiums 
and to be added to the principal. - Under the terms of the trust, upon 
the grantor’s death his mother was to receive $3,000 a year for her life, 
the taxpayer was to receive the balance of the income and, upon the 
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death of her mother-in-law, she was to receive the entire income for life. 
Following the taxpayer’s death, her mother and sister if living were to 
receive $3,000 a year for life; on the death of one of [them] the sur- 
vivor’s income was to become $5,000. Income in excess of that required 
for these payments was to be divided among the grantor’s brothers and 
sisters or their issue. The remainder was to be divided among the 
grantor’s five brothers and sisters or, if any were deceased, among their 
issue per stirpes. If no brothers, sisters or their issue survived the trust 
fund was to be held for certain charitable uses. ' 

During each of the years involved the taxpayer paid all premiums 
falling due with respect to the policies of life insurance. The taxpayer’s 
gift tax returns for the years 1935-44 and for the year 1946 showed no 
net gifts and no tax due with respect to each year. The taxpayer's gift 
tax return for 1945 showed no tax due. 

The court ruled that notwithstanding the indefiniteness of the bene- 
ficiaries of the trust and the absence of any intent on the part of the 
wife to make a gift, the premiums paid less the actuarial value of the 
wife’s interest in the trust was subject to federal gift tax. 


Interest on Series K Savings Bonds 





Bureau of Internal Revenue Ruling I. T. 4110 


Interest on Series K United States savings bonds is reportable when 
received or accrued depending on whether the taxpayer is on a cash 
or accrual basis. Interest on Series K bonds accrues when it becomes 
payable. Interest refunded upon redemption before maturity is then 
deductible as a loss. 


Gift Tax: Mortgage Held By Donor Deductible from Value of 
Property Transferred 





Minnie Janos v. Commissioner, U. S. Tax Court, 11 T.C.M. No. 34233 


In 1944 taxpayer purchased real estate subject to a first and second 
mortgage. The holder of the second mortgage then assigned the mort- 
gage to the taxpayer, the instrument of assignment providing “the 
mortgage hereby assigned shall not merge with the fee.” In 1946 the 
taxpayer conveyed the property by gift to her childrer subject to the lien 
of both mortgages. It was ruled that in valuing the interest transferred 
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for federal gift tax purposes the amount of the second as well as the first 
mortgage was deductible from the gross value of the property. 


Life Insurance Proceeds Held By Company Under Interest Option 
May Not Be Reached for Unpaid Federal Estate Taxes 





The Equitable Life Assurance Society v. Commissioner, U. S. Tax Court, 
19 T.C. No. 37 


On the date of decedent’s death the Equitable Life Assurance Society 
held life insurance proceeds which were taxable in decedent’s gross estate 
under I.R.C. 811(g). The decedent had elected an optional form of 
settlement under which the proceeds were to be held as interest and 
paid to the beneficiaries in installments when they reached 30 years 
of age. 

The tax court ruled that the life insurance company was not liable 
as a transferee or trustee for any part of the unpaid federal estate tax 
on the decedent’s estate. 


Stamp Tax: Note Taxable As Debenture 





The Shamrock Oil and Gas Co. v. Commissioner, U. S. District Court, Texas 


A negotiable note representing a $4,000,000 bank loan with 6% in- 
terest and accompanied by covenants ordinarily found in mortgages was 
held not a “debenture” subject to federal documentary stamp tax. 


Estate Tax: Settlor’s Power As Trustee to Advance Principal to 
Beneficiary Held Taxable 





Estate of Morris Lober, U. S. Court of Claims 


The decedent created trusts in 1924 and 1929 for his minor children 
under which he was named as trustee and reserved the power to accumu- 
late the income until each beneficiary came of age. Under the terms 
of the trusts the beneficiary was entitled to principal on reaching 25 
but the decedent had the power as trustee to advance part or all of the 
principal to the beneficiary. 
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The court ruled that the corpus of both trusts was includible in the 
decedent’s gross estate for federal estate tax purposes because of the 
power retained by him under the trusts to determine the enjoyment 
of the remainders by the children. 


Legal Fees Defending Will Contest Not Deductible for 
Federal Income Tax Purposes 





Estate of E. W. Brown, Jr., U. S. Tax Court, 19 T. C. No. 15 


The taxpayer’s mother died leaving him three-sevenths of a large 
estate. A niece threatened suit to set aside the will. The taxpayer en- 
gaged an attorney, paid legal fees of over $22,000 and settled the case 
for an unreported amount. Overruling the taxpayer’s contention that 
he was entitled to a non-business deduction under Section 23 (a) (2), 
the Court holds that the expenses were not necessarily deductible be- 
cause they were incurred by the taxpayer in defending his right to 
property. There was no showing that the expenses were incurred in 
the production or collection of income. 


Stock Purchase Agreement Not Binding for Purposes of State 
Inheritance Tax Valuation 





Estate of John C. Michel v. Wisconsin, Wisconsin Supreme Court, 
November 5, 1952 


The decedent and his brother had entered into a contract in 1947 
under which the brother agreed to purchase the decedent’s stock in a 
certain business at a stipulated price. The sale was to be completed 
before 1953. The decedent died in 1948, leaving his entire estate to the 
brother. 

Under the so-called “Federal rule” the contract price would determine 
the value of the stock for inheritance purposes. Under the so-called 
“Pennsylvania rule” the State merely would be required to consider the 
contract price as some evidence of the value of the stock. 

The Court ruled in the present case that neither the Federal nor 
the Pennsylvania rule was applicable in view of the fact that the 
brother was the sole legatee of the stock, and that, therefore, the stock 
would be valued without regard to the provisions of the contract. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Business Outlook 


HE Senior Economist of the 

Federal Reserve Bank of Cleve- 
land, Fred O. Kiel, believes that 
1953 will witness a continuation of 
the generally high level of business 
activity, although average produc- 
tion throughout the year may be 
slightly below performance of the 
final quarter of 1952. This con- 
clusion is based on the premises 
that defense spending will be a 
powerful sustaining factor, that 
new capital equipment and con- 
struction expenditures will be 
roughly equivalent to 1952 out- 
lays, and that consumer buying 
should continue high if real sales 
efforts are employed. 

However, Mr. Kiel warns that 
such a forecast does not necessarily 
mean that manufacturing activity 
will continue at capacity. This is 
because a marked expansion has 
already taken place in the produc- 
tive capacity of industry, and such 
further expansion as may be com- 
pleted this year will be promptly 
activated. He points out that a 
new record tonnage of steel ingots 
can be produced this year even 
though the industry operates at 
only 90 per cent of capacity in the 
final half of the year. Under such 
conditions, competition could be- 
come severe for high cost or poorly 
located mills, and similar situa- 
tions may well prevail in other 
industries. 


Increased competition would re- 
sult in a continued downward pres- 
sure on prices and would tend to 
discourage any further trend to- 
ward inventory accumulation. In 
addition, it could lead to spotty 
unemployment as high cost pro- 
duction facilities were abandoned, 
and work was concentrated in more 
efficient plants. 


The Federal Reserve Bank of 
St. Louis, in its Monthly Review, 
notes the favorable prospects for 
the first half of 1953 but states 
that it is too early to get a very 
clear picture of developments in 
the later months of the year. 


Among the encouraging factors 
enumerated is the strength in new 
business investment and the ex- 
istence of a flexible monetary poli- 
cy. The rapid expansion in con- 
sumer credit in the final half of 
last year is regarded as an un- 
favorable factor, however. The 
opinion is expressed that such 
credit expansion might better have 
been withheld to bolster any fu- 
ture weakness in consumer demand 
for durables. And if the debt trend 
should reverse itself, consumer de- 
mand for products might decline 
at a time when they should be- 
come increasingly available to the 
civilian sector of our economy. 
Another adverse factor to be con- 
sidered is that any marked reduc- 
tion in Government spending—un- 
less accomplished gradually—might 
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be troublesome unless balanced by 
an increase in civilian consumer 
demand reflecting the growing 
population of the nation. 

The Northern Trust Company 
of Chicago, in its Business Com- 
ment, points out that the war, 
war-deferred demands, and_ the 
stimulus of the rearmament pro- 
gram, have led temporarily to an 
over-expansion of plant and em- 
ployment. It declares that a let- 
down from such _ super-activity 
should be anticipated and planned 
for; that, in the effort to keep the 
economy going at boom levels, 
there exists the danger that pro- 
posed measures may damage the 
longer-run progress of the country. 

After reviewing the favorable 
aspects of the current situation, it 
then directs attention to a number 
of unfavorable symptoms, among 
which is the failure of raw material 
prices to respond to the expansion 
in production of finished goods. 
Since a strong upward movement 
in the use of raw materials is gen- 
erally accompanied by price ad- 
vances, the absence of such in- 
creases might be indicative of 
underlying weakness. Another un- 
favorable development is the de- 
clining trend of exports, which is 
the result of restrictions on imports 
into many countries and increasing 
competition in world markets. 


Installment Credit 


A recent issue of Business Con- 
ditions, monthly publication of the 
Federal Reserve Bank of Chicago, 
observes that consumer debt has 
been ising sharply since spring of 
1952 and is approaching an all- 
time high in relation to income. 

With the expiration of Regula- 
tion W early last May, a strong 
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new upsurge in consumer install- 
ment buying was witnessed. For 
example, in the six months period 
from April 1, 1952, a $2 billion in- 
crease occurred. This was one of 
the largest gains ever experienced 
in so short a time. In contrast, in 
the same period for 1951, an in- 
crease of only $200 million took 
place. However, during the com- 
parable months of 195@, which in- 
cluded the first Korean wave of 
scare buying, the debt expansion 
was slightly more than that re- 
ported during the April-September 
1952 period. 

Result of this rise in installment 
debt, of course, was a substantial 
addition to consumer purchasing 
power, a stimulation to an expan- 
sion in production, and a reduc- 
tion in inventories. 

The Chicago Reserve Bank notes 
that this latest phase of debt ex- 
pansion is causing some concern. 
Are people assuming too heavy a 
debt burden in relation to their 
income, resources and stability of 
employment? In this connection, 
it is noteworthy that consumer 
debt is heavily concentrated in a 
relatively small portion of the 
population; that a minority of the 
consumer-borrowers have _ total 
debts which are large in either 
absolute amounts, or in proportion 
to their earnings; and that a large 
majority of such borrowers do not 
own liquid assets in excess of their 
total debt. It is concluded, there- 
fore, the level of such debt is vul- 
nerable to any declines in income 
and employment which may occur. 

The rapid 1952 expansion in debt 
indicates that sales are becoming 
heavily reliant on credit buying. 
Possible conclusions are that the 
demand for consumer durables is 
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becoming more susceptible to a 
downturn in business activity, and 
that, with any decline in income 
and employment, instaliment credit 
extensions may decline sharply. 
On the other hand, as long as per- 
sonal income continues at current 
high levels, an abrupt drop in 
credit-based demand does not ap- 
pear in prospect. 


RFC Bank Holdings 


At the close of 1952, the RFC’s 
holdings of preferred stocks, deben- 
tures and capital notes of banks 
were reduced to a figure of less 
than $48 million. This represented 
a reduction of more than $35 mil- 
lion during the year. During 1952, 
the number of banks whose securi- 
ties the RFC still retained was re- 
duced from 281 to 67. 

The RFC started its program of 
capital assistance to banks in 1933 
and continued such assistance un- 
til 1945. Within this period, the 
total amount of RFC aid made 
available in the form of capital 
assistance fell slightly short of $1.2 
billion. 

According to RFC Administra- 
tor Harry. A. McDonald, several 
of the remaining 67 banks are 
working on definite programs 
whereby the RFC will be fully re- 
paid within a period of months. 
Furthermore, a majority of the re- 
maining institutions are expected 
to develop similar plans for repay- 
ment. Administrator McDonald 
also stated that most of the senior 
capital holdings still outstanding 
were in the form of debentures and 
capital notes maturing in 1953 and 
subsequently, and were not in de- 
fault. In a few insiances, the 
agency’s preferred stock holdings 
represented voting control of banks. 
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Savings Facilities Survey 

“A Study of Savings and Sav- 
ings Facilities in New Yozk State, 
1941 and 1950,” has been released 
by the New York State Bankers 
Association. This report was pre- 
pared under the direction of 
Rochester University Professor 
William E. Dunkman, former chief 
of the division of research and sta- 
tistics of the New York State 
Banking Department. The study of 
banking facilities was approached 
from the standpoinis of geo- 
grapic, deposit and population cov- 
erage; deposit growth, deposits per 
banking office, and volume of in- 
come and economic activity to be 
serviced. One of the important 
by-products of the study is a 
variety of data on industrial de- 
centralization, population — shifts 
and income trends, and their re- 
lationship to savings deposits and 
retail expenditures. 

Basically, the survey concerns 
itself with commercial banks (both 
state and national), mutual sav- 
ings banks, and savings and loan 
associations. Savings accumulated 
through these institutions are com- 
pared county by county with 
earned incomes, retail sales, and 
demand deposits or checking ac- 
counts. 

According to the survey, the 
establishment of ‘savings bank 
branches in most counties where 
they are not now located would 
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“drain off sufficient time deposits 
to reduce the lending capacity of 
existing commercial banks.” The 
report points out that such time 
deposits are basic and essential to 
the continued availability of loan 
funds and to the profitable opera- 
tion of commercial banks in those 
counties, since legal and secondary 
reserve requirements alone ex- 
haust demand deposits. 


Especially in the smaller, inde- 
pendent country banks, it is ex- 
plained, time deposits frequently 
represent two-thirds or more of 
total commercial bank deposits; in 
more than half the counties of 
New York State, total time de- 
posits of such smaller banks ex- 
ceed their demand deposits. 

“Communities look to banks not 
only for their depositary services 
but also for loans,” states the sur- 
vey. “Since business, agriculture 


and personal loans are made by 
commercial banks, they must hold 
adequate amounts of deposits to 
meet the loan needs of their com- 
munities.” 
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Life Insurance 
Equity Investments 


At the start of this year, equity 
investments of life insurance com- 
panies were estimated in excess of 
$2.3 billion, which represented an 
increase of about $100 million dur- 
ing 1952. Total purchases in 1952 
were estimated at less than $300 
million, or roughly one-third less 
than investment in this type of 
security during the previous year. 

More than half of the 1952 ac- 
quisitions were accounted for by 
preferred stocks. In contrast, dur- 
ing 1951, common share purchases 
represented well over half of the 
year’s total. There was also a shift 
in emphasis on the type of security 
purchased. In 1951, for example, 
about two-thirds of life company 
acquisitions of shares were in the 
industrial classification; in 1952, 
public utility shares were most 
popular and represented slightly 
over half of all stock purchases. 

Stocks are carried by the life 
companies at market price in year- 
end valuations. 





BOOKS FOR BANKERS 





HOW TO FILE AND INDEX. By Bertha 
M. Weeks. New York: Ronald Press. 
1952. Pp. 3800. $4.00. This is a new 
edition of a widely used practical guide 
which shows in detail how to handle 
every kind of filing problem in a modern 
office—how to set up a smooth-running 
filing system — how to improve and 
streamline present methods. 


SUCCESSFUL TAX PRACTICE. By 
Hugh C. Bickford. New York: Prentice- 
Hall. 1952. Pp. 463. $5.65. This is a 
basic text for courses in tax practice and 
procedure. Gives a step-by-step explana- 
tion of the Bureau of Internal Revenue’s 
reorganization. “Fact-finding” prepara- 
tion of forms, and all procedures before 
the Bureau and the courts are covered 
in detail. 


MANUAL OF LAWS RELATING TO 


LOANS AND INVESTMENTS BY 
NATIONAL BANKS. Revised to No- 
vember, 1952. New York National Bank 
Division, American Bankers’ Association, 
12 East 86th Street. Loose leaf. Pp. 160. 
$2.50 winthout binder. Binder alone $3.50. 
In this manual are gathered all the im- 
portant statutes relating to loans and 
investments, and the pertinent regula- 
tions, opinions and interpretations issued 
thereunder by the various supervisory 
authorities. Comments are added to aid 
in explaining such laws and regulations. 
While some of the material is quoted in 
its entirety; other portions are only sum- 
marized where such treatment seems 
adequite. Officers of national banks 
will find this manual of great value to 
them as a source of information and for 
expediting their work and conserving 
valuable time. 


UNIFORM COMMERCIAL CODE. As- 
pects of the new code of importance in 
bank lending. Philadelphia: Robert. Mor- 
ris Associates, 1417 Sansom Street. This 
is @ special supplement to the January, 
1958, Bulletin of the Robert Morris As- 
sociates, containing two articles on the 
new uniform commercial code. The first 
article is by Arthur Littleton of the 


Philadelphia Bar, and chairman of the 
Uniform Commercial Code Committee of 
the Pennsylvania Bar Association. The 
second article is entitled “Article 9—Re- 
statement and Revision of Chattel Se- 
curity” and is by Harold F. Birnbaum, 
a member of the New York, Massachu- 
setts and California Bars. A reading of 
these two articles will show what its 
adoption will mean to bank loan officers 
and credit men. 


UNIFORM COMMERCIAL CODE. Final 


Text Edition of November, 1951. Phila- 
delphia: American Law Institute, 183 
South 86th Street. $3.50. The comments 
which were published in the Spring of 
1950 have been revised consonant with 
the many revisions which have been 
made in the Code itself. The revised 
comments are intensely valuable. 


CLERICAL TESTING IN BANKS. New 


York: Customer and Personnel Relations 
Department, American Bankers Associa- 
tion, 12 East 36th Street. This publica- 
tion gives the results of a careful study 
made by the American Bankers’ Asso- 
ciation of the possible benefits that 
might be derived from a wider use of 
clerical testing in the financial field. 
Seminars were conducted in nine sections 
of the country and a group of 126 banks 
cooperated in a program of testing tests. 
Psychological measuring devices of many 
varities were reviewed and selected tests 
were actually used by banks in screening 
more than 30,000 job applicants. The 
recommendations of the bankers and psy- 
chologists who participated in the pro- 
gram are presented in this publication. 


NABAC ANTI-FRAUD KIT. Chicago: 


National Association of Bank Auditors 
and Comptrollers, 88 South Dearborn 
Street. 1953. $2.00. This is a series of 
four helpful auditing publications to help 
combat bank fraud. The “Audit Con- 
trol Book” gives internal audit controls 
for banks with (1) three employees, (2) 
four to seven employees, and (8) eight 
or more employees. “The Audit Pro- 
gram for the Smaller Bank” covers audit 
and control programs, protection against 
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contingent liabilities and losses, and a 
chart and manual of general ledger ac- 
counts. “Audit Aids—for Small and 
Moderate Sized Banks” was written by 
Roy F. Buchman, chief auditor of the 
Mellon National Bank of Pittsburgh. 
“Audit Schedule for Smaller Savings 
Banks” was written for savings banks 
and contains excellent audit procedures 
for savings accounts and real estate 
mortgages in all banks. 


ENCYCLOPEDIC DICTIONARY OF 


BUSINESS. New York. Prentice-Hall. 
1952. Pp. 704. $10.00. This dictionary 
gives the answers to questions which 
arise many times in all kinds of business 
transactions and operations and includes 
definitions of terms in every administra- 
tive field. More than three thousand 
definitions and explanations are arranged 
alphabetically, and many are accom- 
panied by illustrations and examples 
which help solve practical business prob- 
lems. 


INTERESTED IN 


BANKING BOOKS? 
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FINANCIAL STATEMENT ANALYSIS. 


By John N. Myer. New York: Prentice- 
Hall. 1952. Second Edition. Pp. 272. 
$6.00. This book is intended as a basic 
text in interpretation of financial state- 
ments. It is divided into two sections, 
one presenting the general broad prob- 
lem of financial statement analysis, the 
other discussing specific techniques. 
Covers such subjects as comparison of 
balance sheets, variations in current 
position, comparison of income state- 
ments, trends and financial structure. 


DIRECTORY OF MUTUAL SAVINGS 


BANKS OF THE UNITED STATES. 
1952. New York: National Association 
of Mutual Savings Banks, 60 East 42nd 
St. $1.00. This authoritative handbook 
contains a wealth of detailed information 
and statistics concerning every mutual 
savings bank in the country, including 
rates of interest—dividends paid, names 
of all officers, amount of assets, surplus 
and deposits, number of depositors, etc. 


Sad for our complete 


catalogue 


Bankers Publishing Company 
465 Main Street 
CAMBRIDGE 42, MASS. 





“More than seven 
and a quarter million 
Savings Bonds... worth 


at maturity more than 


$236,444,000” 


L. L. COLBERT, 
President, Chrysler Corporation 
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A planned program of thrift is essential to personal, material 
security. The regular purchase of U.S. Savings Bonds can be a 
sound part of any savings program, along with investment ti 
home and proper insurance protection. Chrysler Corporation 
employees support the Payroll Savings Plan for the purchase of 
U.S. Savings Bonds. They have bought more than seven and a 
quarter million of the bonds, worth at maturity more than 
$236,444,000. Such systematic thrift not only benefits them, 
but strengthens the economy of their country.” 


Largely as a result of consistent thrift 
by Payroll Savers, Americans today 
hold a cash value of more than $49 
billion in Defense Bonds. This figure is 
$7.5 billion greater than at the end of 
the war. 

Every month, 7,500,000 employees of 
more than 43,000 companies buy $150 
million more in Defense Bonds. 

Think of the reservoir of future pur- 


chasing power represented in the more 
than $49 billion that men and women 
have put aside for a rainy day. 

Phone, wire or write to Savings Bond 
Division, U.S. Treasury Department, 
Suite 700, Washington Building, Wash- 
ington, D.C. Your State Director will 
be glad to show you how to increase 
participation in your Payroll Savings 


Plan. 


The U. S. Government does not pay for this advertising. The Treasury De- 


partment thanks, for their patriotic donation, the Advertising Council and ) 
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Corporal Jerry Crump 


US. Army 
Medal of Honor 


He Went Out to Meet Them 


HE REDS HAD been attacking all 
pore in overwhelming numbers. By 
dawn, Jerry Crump could see that his 
position alone was keeping them from 
overrunning L Company. Twice he went 
out to meet them with his bayonet. Once 
he recaptured a machine gun. Four 
times he left shelter to bring in wounded. 

Then an enemy soldier lobbed a gre- 
nade squarely among the wounded men. 
Without a second’s hesitation, Corporal 
Crump smothered the explosion with 
his own body, and saved his four com- 
panions’ lives. 

“T got hurt,” says Jerry Crump, “but 
I got back alive. Because our armed 
forces have the finest medical equip- 


ment in the world—even at the front. 
And you helped put it there by invest- 
ing in United States Defense Bonds.” 


Bonds are savings. And. production 
power, too. Helping provide the equip- 
ment that gives a fighting man more 
than a fighting chance! 

* * * 
Now E Bonds pay 3%! Now, improved 
Series E Bonds start paying interest after 6 
months. And average 3% interest, com- 
pounded semiannually when held to ma- 
turity! Also, all maturing E Bonds auto- 
matically go on earning—at the new rate— 
for 10 more years. Today, start investing in 
U. S. Series E Defense Bonds through the 
Payroll Savings Plan at work. Remember, 
peace is for the strong! For peace and 
prosperity save with U. S. Defense Bonds! 


The U.S. Government does not pay for this advertisement. It is donated by this publica- 
tion in cooperation with the Advertising Council and the Magazine Publishers of America. 
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